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DOCKET NO. T-03432A-06- 
) 
) 
) 

IN THE MATTER OF THE MERGER OF 
MOUNTAIN TELECOMMUNICATIONS, INC. 
AND ESCHELON TELECOM, INC. 

APPLICATION FOR WAIVER OF RULE 14-2-803 OF THE PUBLIC UTILITY 
HOLDING COMPANIES AND AFFILIATED INTERESTS RULES AND JOINT 

NOTICE OF INTENT TO TRANSFER CONTROL 

Mountain Telecommunications of Arizona, Inc., (MTI-AZ), an Arizona 

corporation and Eschelon Telecom, Inc. (Eschelon), a Delaware corporation, by and 

through the undersigned, and pursuant to A.A.C. R14-2-803, jointly submit an 

Application for Waiver of Rule 14-2-803 of the rules of the Arizona Corporation 

Commission (Commission) and Notice of Intent to Transfer Control (Notice of Intent) to 

the Arizona Corporation Commission Utilities Division (Commission Staff), as follows: 

I. INTRODUCTION 

Subject to the regulatory approval requested herein, Mountain Telecom, Inc., a 

Delaware corporation (MTI-DE) and Eschelon Telecom, Inc., (ETI) a Delaware 

corporation, intend to consummate an Agreement and Plan of Merger (Agreement).' 

* On July 6, 2006, the parties filed an application with the Federal Communications 
Commission for consent to the transfer of control of MTI's Section 214 authorizations to ETI. In 



Pursuant to the Agreement, Mountain Acquisition Corp., a newly created subsidiary of 

Eschelon Operating Company (OPCO) will be merged with and into MTI-DE. As a 

result of the merger, the separate corporate existence of Mountain Acquisition Corp. 

shall cease and MTI-DE will continue as the surviving corporation of the merger as a 

wholly owned subsidiary of OPCO, which is a wholly owned subsidiary of ETI. MTI- 

AZ, an Arizona public service corporation and a wholly-owned subsidiary of MTI-DE 

will remain a wholly-owned subsidiary of MTI-DE. Thus, upon completion of the 

transaction, ET1 will be the ultimate parent company for MTI-AZ. ET1 is currently the 

parent company of Eschelon Telecom of Arizona, Inc., which was granted a Certificate 

of Convenience and Necessity to provide facilities-based and resold interstate 

telecommunications services in Arizona in Decision No. 62751 on July 25,2000. 

. Pursuant to A.A.C. R14-2-806, the parties request a waiver of the requirement to 

comply with A.A.C. R14-2-803 in regard to this transaction. On April 17,2002, in Docket 

No. T-03406A-01-0404, Eschelon Telecom of Arizona, Inc. was granted a limited waiver 

of the Commission’s Affiliated Interest Rules, including A.A.C. R14-2-803, which 

provided that it shall only be required to comply with that rule for “any proposed 

organization or reorganization, transaction, or diversification plan that could directly or 

indirectly result in or cause an increase in its maximum rate on file with the Commission 

for any competitive service.” This transaction will not directly or indirectly result in or 

cause an increase in the maximum rate on file for MTI-AZ or Eschelon Telecom of 

accordance with the FCC’s processing procedures, the parties anticipate FCC approval not later 
than August 20,2006. 

I 
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Arizona, Inc. The parties request that the Commission likewise waive the requirements 

of the rule for MTI-AZ. In the alternative the parties request that the Commission 

approve the proposed transaction without a hearing. 

The Parties. 

MTI-AZ is an Arizona public service corporation, with its principal place of 

business in Tempe, Arizona. MTI-AZ is a wholly-owned subsidiary of MTI-DE, a 

Delaware corporation. On February 9, 1998, in Decision No. 60668, the Commission 

granted a Certificate of Convenience and Necessity to MTI-AZ, authorizing it to provide 

facilities-based and resold local exchange and long distance telecommunications services 

in Arizona. MTI-AZ is a Class A investor-owned public service corporation and 

therefore a "Utility" under A.C.C. R14-2-801(8). 

ET1 is a Delaware corporation, with its principal place of business in 

Minneapolis, Minnesota. ETI's wholly-owned subsidiary, Eschelon Telecom of Arizona, 

is a utility currently certified to provide telecommunications services in Arizona. Upon 

completion of the proposed transaction, MTI-DE and MTI-AZ will operate in Arizona as 

wholly-owned subsidiaries of ETI. ET1 will qualify as an Affiliate and Public Utility 

Holding Company as defined in A.A.C. R14-2-801. 

As a part of the transactions, ET1 will purchase all of the stock of MTI-DE with 

cash. Thus after completion of the transaction, the capital structure of MTI-AZ will have 

the same assets but less debt than before the transaction. A chart depicting the parties 

before and after the merger is attached hereto as Exhibit 1 and incorporated herein. 
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11. CRITERIA UNDER A.A.C. R14-2-803 

A. Names and Business Address of the Proposed Officers and 
Directors of the Holding Company. 

The officers and directors of ET1 are: 

Cliff D. Williams 
Founder and Chairman, Director 
730 Second Avenue S., Suite 900 
Minneapolis, MN 55402 

Geoffrey M. Boyd 
Chief Financial Officer 
730 Second Avenue S., Suite 900 
Minneapolis, MN 55402 

Richard A. Smith 
CEO and President, Director 
730 Second Avenue S., Suite 900 
Minneapolis, MN 55402 

Marvin C. Moses 
Director 
P. 0. Box 6506 
Snowmass Village, CO 81615 

Ian K. Loring 
Director Director 
600 Montgomery Street, 33rd Floor 
San Francisco, CA 94111 

Mark E. Nunnelly 

111 Huntington Avenue, Suite 3500 
Boston, MA 02199 

James P. TenBroek 
Director 
One Towne Square, Suite 780 
Southfield, MI 48076 

Louis L. Massaro 
Director 
19 Mile Post Lane 
Pittsford, NY 14534 

J. Jeffery Oxley 
EVP, General Counsel & Secretary 
730 Second Avenue S., Suite 900 
Minneapolis, MN 55402 

Dennis D. Ahlers 
Associate General Counsel, Assistant Secretary 
730 Second Avenue S., Suite 900 
Minneapolis, MN 55402 

The business address for ETI's officers is 730 Second Avenue South, 

Suite 900, Minneapolis, MN. 55402. 

B. The Business Purposes for Establishing or Reorganizing the 
Holding Company. 

The establishment of ET1 as a holding company of MTI-AZ arises out of a 

transaction pursuant to which ET1 would acquire the stock of MTI-DE and its subsidiary 

-4- 
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telecommunications services in Arizona. ET1 has several other subsidiaries that provide 

telecommunications services in other states. The holding company structure provides 

for each company to be operated and to report to the parent company as a separate 

distinct organization. The holding company structure provides ET1 the opportunity to 

operate in Arizona and in other states through separate subsidiaries while preserving 

the current Arizona operations of MTI-AZ and its other Arizona subsidiaries as stand- 

alone companies with their own assets and capital structure, subject to the oversight of 

the Commission. 

C. The Proposed Method of Financing the Holding Company and 
the Resultant Capital Structure. 

1. Financing of the Holding Company. 

ET1 is an existing publicly-traded company. Its method of financing will not 

change as a result of this transaction. 

2. Resultant Capital Structure of the Holding Company. 

Mountain Acquisition Corp., a subsidiary of OPCO which is a subsidiary of ET1 

will merge with and into MTI-DE, with MTI-DE being the surviving corporation of the 

merger. The separate legal existence of Mountain Acquisition Corp. will cease at the 

time of the merger and MTI-DE and its subsidiary MTI-AZ will be subsidiaries of OPCO 

which will continue to be wholly owned by ETI. Thus, upon completion of the 

transaction ET1 will own all of the Capital Stock of MTI-AZ. ET1 will purchase MTI-DE 

with cash, thereby reducing MTI-AZs debt and ETI’s equity. 
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D. The Resultant Effect on the Capital Structure of the Public 
Utility. 

As a result of the merger, MTI-AZ’s debt will be eliminated and it will have the 

same assets as before the merger. The utility will also be strengthened through the 

potential access of capital at the parent level, with interest rates that are expected to be 

better than at the utility level. 

E. An Organization Chart of the Holding Company that Identifies 
all Affiliates and their Relationships within the Holding 
Company’s Subsidiaries. 

Organizational charts for ET1 and its affiliates are attached hereto as Exhibit 2 

and incorporated herein. 

F. The Proposed Method for Allocating Federal and State Income 
Taxes to the Holding Company’s Subsidiaries. 

ET1 will allocate federal and state tax liabilities or credits based upon their 

respective contributions of net income or net loss to the consolidated net income or net 

loss as reflected on the parent company’s consolidated income tax return for each 

taxable year. 

G. The Anticipated Changes in the Utility’s Cost of Service and the 
Cost of Capital Attributable to the Reorganization. 

The merger will not have a negative impact on the cost of service for MTI-AZ. 

The cost of capital will be impacted positively by an enhanced ability to raise capital at 

the parent level. 

H. A Description of Diversification Plans of Affiliates of the 
Holding Company. 

-6 - 

ETI’s affiliates do not have any plans to diversify at this time. 



I. Copies of all Relevant Documents and Filings with the United 
States Securities and Exchange Commission and other Federal 
and State Agencies. 

Attached is a copy of the Joint Application for Consent to Transfer of Control, 

filed with the FCC on July 6, 2006; Form 10-K for ETI, filed with the Securities and 

Exchange Commission and the Agreement and Plan of Merger. 

J. Contemplated Annual and Cumulative Investment in the 
Affiliate for the Next Five Years in Dollars and as a Percentage 
of Projected Net Utility Plant 

ETI's investment in its affiliates will be as needed to continue to provide quality 

telecommunications services to their customers. ET1 has no plans to invest in any 

unregulated or non-communications related subsidiaries. 

K. An Explanation of the Manner in Which the Utility Can Assure 
That Adequate Capital Will be Available for the Construction of 
Necessary New Utility Plant and for Improvements in Existing 
Utility Plant 

MTI-AZ will continue to fund a substantial portion of it capital expenditure 

needs with internally generated funds. The reorganization positions MTI-AZ to take 

advantage of the financial strength and other resources of ET1 for any additional capital 

needs. To the extent that additional funds are needed, access to funds will likely be 

more readily available at a lower cost than would be available to the utility under 

present circumstances. 

111. REQUEST FOR WAIVER OF HOLDING COMPANY RULE. 

The parties request a waiver of A.C.C. R14-2-803 for purposes of this transaction. A 

waiver of the rule is in the public interest because MTI-AZ will continue to provide the 
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same certified services in Arizona under the same terms and conditions after the 

completion of the transaction as it presently does. No Arizona customers, assets or 

certificates will be transferred from MTI-AZ. The contracts of current MTI-AZ 

customers will remain in effect. The number of Arizona employees will not be reduced 

as a result of the transaction. The level of investment in Arizona operations is not 

expected to change as a result of this transaction. None of the steps involved in this 

transaction should result in increased costs or service impacts to Arizona customers. 

ETI, the proposed parent company of MTI-AZ, is almost exclusively focused on 

communications and information services and equipment. It has no plans to enter other 

lines of business. MTI-AZ operates in a highly competitive environment that, along 

with the Commission’s existing regulatory mechanisms, effectively protects customers 

from cross-subsidization or other activities that could detrimentally affect service to its 

customers. Thus MIT-AZ will have no ability or incentive to charge above-market prices 

that could be used to fund unregulated activities or affiliates or otherwise use utility 

funds for purposes harmful to Arizona telecommunications consumers. This transaction 

will allow MTI-AZ to compete more effectively with Qwest and with its other CLEC 

competitors and to provide the highest quality service to its customers in Arizona. The 

transaction will have no negative effects on MTI-AZ or its customers and is likely to 

have positive effects. Therefore, a waiver of A.C.C. R14-2-803 is in the public interest. 

IV. CONCLUSION 

The acquisition of MTI-AZs parent company, MTI-DE, by ET1 will not result in any 

change in existing Arizona utility operations. MTI-AZ will remain a subsidiary of MTI- 



DE, which in turn will be a subsidiary of ETI. MTI-AZ will continue to operate under 

the regulatory oversight of the Commission, in the same manner and under the same 

name, as it currently operates. The Applicants believe that a hearing in this matter is not 

necessary. Therefore, the Joint Applicants respectfully request that the Commission 

waive the requirements of A.C.C. R14-2-803 or in the alternative approve the merger 

without a hearing. 

Respectfully submitted, 

Dated: July b ,2006 
Mike Hazel 
Vice President 
Mountain Telecommunications, Inc. 
1430 W. Broadway Road, Suite A200 
Tempe, AZ 85282 
Telephone: (480) 850-7566 
Facsimile: (480) 850-9599 
E-mail: mhazel@intntel.com 

Catherine A. Murray 
Manager, Regulatory Affairs 
Eschelon Telecom, Inc. 
720 Second Avenue South, Suite 900 
Minneapolis, MN 55402-2456 
Telephone: (612) 436-1632 
Facsimile: (612) 436-6816 
E-mail: camurrav@eschelon.com 
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DE, which in turn will h a subsidiary of ETI. MTI-AZ will continue to operate under 

the regulatoxy oversiet of the Commission, in the same manner and under the same 

name, as it currently operates. The Applicants believe that a hearing in this matter is not 

necessary. Therefore, the Joht Applicants respeccdu'lly request that the Commission 

waive the requkements of A.C.C. R14-2-803 or in the alternative approve the merger 

without a hearing. 

Respectfully submitted, 

Dated: July b ,  2006 
Mike Hazel 
Vice President 
Mountain Telecommunications, Inc. 
1430 W. Broadway Road, Suite A200 
Tempe, A2 85282 
Telephone: (480) 850-7566 
Facsimile: (40) 850-9599 
E-mail; rnhar;eI@mtntel.com 

Catherine A. Murray 
Manager, Regulatory Affairs 
Eschdon TeItxorn, hc. 
720 Second Avenue South, Suite 900 
Minneapolis, MN 55402-2456 
Telephone: (612) 436-1632 
Facsimile: (612) 436-6816 
EmaiI: ca mu rrav@eschelon .corn 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

~ Washington, D.C. 20554 

In the Matter of i 
) 

) 
Transferor, ) 

) 
ESCHELON TELECOM, INC. ) 

1 
Transferee, 1 

) 

) 

MOUNTAIN TELECOMMUNICATIONS, INC.) 

Joint Application for Consent to a Transfer ) 
Pursuant to Section 214 of the Communications ) 

\ 
Act of 1934, as Amended 

File No. ITC-T/C-2006 

WC Docket No. 06- 

I 

JOINT INTERNATIONAL AND DOMESTIC APPLICATION 
FOR STREAMLINED CONSENT TO TRANFER CONTROL 

Pursuant to Section 214 of the Communications Act of 1934, as amended (the “Act”),1 

and Sections 63.04 and 63.24 of the Commission’s rulesY2 this Joint Application seeks the 

consent of the Federal Communications Commission for the proposed transfer of ultimate 

control of Mountain Telecommunications, Inc., (MTI) a Delaware corporation, and parent 

company of Mountain Telecommunications of Arizona (MTA)3, to Eschelon Telecom, Inc. 

(ETI). ET1 and MTI are non-dominant carriers authorized by the Commission to provide 

47 U.S.C. 5 214. 1 

47 C.F.R. $6  63.04(b), 63.24(e). 

References herein to MTI include MTA. 

2 

3 



international4 and domestic telecommunications services. A Domestic Supplement, containing 

the information required by 47 C.F.R. 0 63.04, is attached hereto as Exhibit A. 

Applicants seek streamlined processing of this Joint International and Domestic 

~ Application pursuant to Sections 63.03 and 63.12 of the Commission’s Rules.’ This Application 

is eligible for streamlined processing pursuant to Section 63.03(b)(2)(i) of the Commission’s 

Rules, 47 C.F.R. 9 63.03(b)(2)(i), because (a) after the proposed transaction, ET1 and its 

affiliates combined; 1) will have less than 10 percent market share in the interstate, 

~ 

~ 

interexchange market, and 2) will provide competitive services exclusively in areas served by 

dominant local carriers that are not parties to the transaction, and (3) none of the Applicants are 

currently dominant with respect to any domestic service, and will not become dominant with 

respect to any domestic service after consummation of the proposed transaction. This 

Application also qualifies for streamlined treatment under Section 63.12 because (a) none of the 

Applicants is affiliated with a dominant foreign carrier and (b) none of the Applicants will 

become affiliated with any foreign carrier as a result of the proposed transaction, and (c) none of 

the other provisions contained in Section 63.12(c) of the Commission’s Rules, 47 C.F.R. 0 63.12, 

In support of this Application, Applicants submit the following information: 

ET1 provides international telecommunications services pursuant to International Section 2 14 authorization 
granted by the Commission in File No. ITC-214-I9990729-00490 on August 27, 1999. MTI provides international 
telecommunications services pursuant to International Section 2 14 authorization granted by the Commission in File 
No. ITC-214-19980126-00036 on March 13, 1998. ET1 and MTI are referred to collectively as the “Applicants.” 

4 

47 C.F.R. $ 5  63.03 and 63.12. 5 



I. APPLICANTS 

(a) Mountain Telecommunications, Inc. (FRN 0004351391) 

Mountain Telecommunications, Inc. is a privately owned corporation organized under the 

laws of the state of Delaware. MTI is located at 1430 W. Broadway, Suite 206, Tempe, Arizona, 

85282. MTI is the parent corporation of Mountain Telecommunications of Arizona, a direct 

wholly-owned subsidiary of MTI, which is authorized to provide telecommunications services in 

the state of Arizona, where, it provides resold local and long distance voice, and data 

transmission services to small and medium-sized businesses. 

MTI holds Section 2 14 authorizations from the Federal Communications Commission to 

orovide domestic and international resold telecommunications services.6 MTI is considered a 

non-dominant carrier under the Commission’s Rules. The company has no affiliation, within the 

meaning of Section 63.09(e) of the Commission’s Rules, 47 C.F.R. 5 63.09(e), with a dominant 

U.S. or foreign facilities-based carrier. 

(b) ESCHELON TELECOM, INC. (FRN #0010289114) 

Eschelon Telecom, Inc. (ETI) is a corporation organized under the laws of the state of 

Delaware. ETI’s principal place of business is located at 730 2nd Avenue South, Suite 900, 

Minneapolis, Minnesota 55402. Mountain Acquisition Corp., a Delaware corporation, is a 

direct, wholly-owned subsidiary of Eschelon Operating Company (“OPCO”), a Minnesota 

corporation that functions as a holding company, which in turn is a direct, wholly-owned 

subsidiary of ETI, the ultimate parent corporation. ET1 is authorized to provide 

telecommunications services in California, Idaho, New Mexico and New York; however, ET1 

I 



only provides service, specifically long distance resale service, to one business customer in New 

York. OPCO has several direct, wholly owned subsidiaries that offer telecommunications 

services in various  state^.^ In these states, the subsidiaries provide resold and facilities-based 

local, resold long distance, and data transmission services to small and medium sized-businesses. 

ET1 and its subsidiaries, collectively “Eschelon,” are headquartered at the above address, provide 

voice, data transmission services, and business telephone systems to over 5 5,000 customers, and 

have over 428,000 access lines in service.’ Eschelon owns switches in all states where it offers 

local services. The average Eschelon customer has 5 to 8 lines. Eschelon provides local and 

long distance facilities-based service in 19 markets in 8 states. There are no other affiliates of 

ET1 that offer domestic telecommunications services. 

As a part of the proposed transaction, a newly created subsidiary of OPCO, Mountain 

Acquisition Corp., will be merged with and into MTI. As a result of the merger, the separate 

corporate existence of Mountain Acquisition Corp. shall cease and MTI will continue as the 

surviving corporation of the merger as a wholly-owned subsidiary of Eschelon Operating 

Company (OPCO), which is a wholly-owned subsidiary of ETI. Thus, ET1 will be the ultimate 

parent company for MTI after consummation of the transactions contemplated by the 

Agreement. 

As permitted by Section 63.21 of the Commission’s Rules, 47 C.F.R. 8 63.21, ETI’s 

subsidiaries currently provide resold international switched telecommunications services 

pursuant to the parent company, ETI’s, international Section 21 4 authori~ation.~ 

Advanced TelCom, Inc., Eschelon Telecom of Arizona, Inc., Eschelon Telecom of Colorado, Inc., 7 

Eschelon Telecom of Minnesota, Inc., Eschelon Telecom of Nevada, Inc., Eschelon Telecom of Oregon, Inc., 
Eschelon Telecom of Utah, Inc., Eschelon Telecom of Washington, Inc. and Oregon Telecom, Inc. 

Eschelon defines “access lines” as 64bps channels. 
See Footnote 3, supra. 
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11. DESCRIPTION OF THE TRANSACTION 

On June 30, 2006, ET1 and MTI entered into an Agreement and Plan of Merger 

(“Agreement”) providing for the merger of MTI and Mountain Acquisition Corp., a Delaware 

corporation and a direct wholly-owned subsidiary of OPCO. Pursuant to the terms of the 

Agreement, Mountain Acquisition Corp. will be merged into MTI, with MTI to be the surviving 

corporation of the merger (“the Transaction”). As a result of the merger, the separate corporate 

existence of Mountain Acquisition Corp. will cease and MTI shall continue as the surviving 

corporation of the merger as a wholly-owned subsidiary of OPCO. Thus, following the 

completion of the Transaction, MTI will be wholly owned by OPCO, which will continue to be 

wholly owned by ETI. Closing of the Transaction is contingent upon, among other things, 

receipt of necessary regulatory approvals from the Commission and other governmental 

approvals. 

Applicants emphasize that the proposed Transaction will be entirely transparent to 

customers of MTI. Because of the nature of this merger, the transfer of control will not result in a 

change of carrier for any MTI customers. Immediately after consummating the transaction, MTI, 

through MTA, will continue to provide the identical end user telecommunications services and other 

services at the rates and pursuant to the terms and conditions of service these customers currently 

receive from MTI. Any fbture changes in the rates, terms and conditions of service will be made 

consistent with applicable law. Further, MTI will continue to provide services under the MTI name. 

The Transaction is not expected to result in any discontinuance of service for the MTI customers. 

In sum, the consummation of the Transaction will result in no perceivable changes to MTI’s 

customers at that time. 

5 



111. PUBLIC INTEREST 

The Applicants respectfully submit that the Transaction serves the public interest. After 

consummation of the Transaction, MTI will continue to operate under its name and operating 

authorities as at present. The Transaction involves no change in the entity providing service 

, 

I 
I directly to customers or the end user services, rates, terms and conditions of such services. All 

existing retail tariffs will remain in place. The transfer of control will be entirely transparent to 

MTI customers and will not have any aqlverse impact on them. The only change will be in the 

ultimate ownership of MTI. 

The Applicants expect that the Transaction will increase competition in the 

telecommunications market by strengthening ETI’s position as an effective and multifaceted 

telecommunications carrier. The Transaction will allow ET1 to combine its financial, technical 

and market resources and expertise with that of MTI, thereby enhancing its ability to provide 

reliable, competitively-priced services to customers. By permitting ET1 to strengthen its 

competitive position, the proposed Transaction will make ET1 a more financially secure 

competitive alternative to the incumbents and promote ETI’ s ability to enter additional markets, 

thus expanding competitive choices for customers. 

MTI focuses on delivering reliable, high-quality voice and data transmission services to 

the medium and large business markets. Customers currently served by MTI fall squarely within 

ETI’s market niche and therefore make an ideal fit with ETI’s long-term expansion goals. 

Consummation of the proposed Transaction will make available to MTI customers ETI’s 

innovative and proprietary operations support systems, which provide leading edge electronic 

bonding, provisioning, customer care and billing system capabilities. ET1 is committed to 

exceeding customer expectations and understands that service and support are just as important 



as having the latest technology at competitive prices. 

services with dedicated and skilled account teams. 

That is why ET1 supports its products and 

MTI customers can expect the same 

dedicated attention if the proposed Transaction is consummated. 

The transfer of control of MTI to ET1 does not result in any anti-competitive effects. 

MTI and ET1 together will achieve economies of scale and scope, which will enhance ETI’s 

ability to deploy new products and services and expand into new markets. Although MTI and 

ET1 both provide services in Arizona, the combined market share post-closing will not exceed 10 

percent of the interstate, interexchange market. In all instances where MTI and ET1 provide 

local exchange services, the incumbent local exchange carrier has a virtual monopoly and this 

Transaction will not diminish the ILEC’s dominant market position. Furthermore, other 

competitive carriers such as Time Warner Telecom, XO Communications, Integra and a plethora 

of others are active participants in this market. Accordingly, the transfer of control of MTI to 

ET1 will increase, not degrade, the competitiveness of these markets. 

For each of the foregoing reasons, grant of the proposed transaction is in the public 

interest. 

For each of the foregoing reasons, grant of the proposed transaction is in the public 

interest. 

IV. INFORMATION REQUIRED BY SECTION 63.24(e) OF THE RULES 

As required by Section 63.24(e) (2) of the Commission’s Rules, Applicant submits the 

following information: 

(a) Names, addresses and telephone numbers of Applicants: 

Transferee 

Eschelon Telecom, Inc., 
730 2”d Avenue South, Suite 900 
Minneapolis, MN 55402 
Telephone: (612) 376-4400 





(d) 

ET1 received its international authorization to provide resale telecommunications services 
on August 27, 1999 in ITC-214-19990729-00490, then known as Advanced 
Telecommunications, Inc. On May 2, 2000, the Commission received a letter notice advising it 
of a change in name from Advanced Telecommunications, Inc. to Eschelon Telecom, Inc. ETI’s 
subsidiaries provide interstate and international service pursuant to their parent’s Section 2 14 
authorization. MTI received its international authorization to provide resale services on March 
13, 1998 in File No. ITC-214-19980126-00036. 

Statement as to previous Section 214 authorization: 

(e) Not applicable. 

(f) Not applicable. 

(g) Not applicable. 

(h) The name, address, citizenship and principal businesses of any person or 
entity that directly or indirectly owns at least ten percent of the equity of the 
Applicant, and the percentage of equity owned by each of the entities: 

Upon consummation of the Transaction, MTI will become a wholly-owned subsidiary of 
OPCO, which in turn is the wholly-owned subsidiary of ETI. Thus, ET1 will be the new ultimate 
parent corporation and indirectly own 100% of the equity interest in MTI. ET1 is a Delaware 
corporation with its principal offices located at 730 2”d Avenue South, Suite 900, Minneapolis, 
Minnesota 55402. OPCO is a Minnesota Corporation, also located at 730 2”d Avenue South, 
Suite 900, Minneapolis, Minnesota 55402 and functions as a holding company. ET1 provides 
local and long distance telecommunications services in several states. 

The following entity owns a ten percent or greater direct or indirect interest in OPCO: 

Name: Eschelon Telecom, Inc. (“ET,”) 
Address: 730 2”d Avenue South, Suite 900 

Minneapolis, Minnesota 55402 
Citizenship: US - Delaware Corporation 
Principal business: Provide of local and long distance telecommunications services 
Percent of ownership: 100% 

None of ETI’s officers or directors sits on the boards of any foreign telecommunications 
carriers. 

The following entities own a ten percent or greater direct or indirect interest in ETI: 

(1) Name: Wind Point Partners IV, L.P. (“Wind Point Partners”) 
Address: One Towne Square, Suite 780 

Southfield, MI 48076 



Citizenship: US - Delaware LP 
Principal business: Investments 
Percent of ownership: 20.5% 

No limited partner of Wind Point Partners holds a ten percent or greater ownership 
interest in ET1 under the Commission’s ownership attribution rules. The general partner 
of Wind Point Partners is: 

Name: 
Address: 

Citizenship: US - Delaware LP 
Principal business: Investments 

No limited partner of Wind Point Investors holds a ten percent or greater ownership 
interest in ET1 under the Commission’s ownership attribution rules. The general partner 
of Wind Point Investors is: 

Wind Point Investors IV, L.P. (“Wind Point Investors”) 
One Towne Square, Suite 780 
Southfield, MI 48076 

Name: 
Address: 

Citizenship : 
Principal business: Investments 

There is no managing member of Wind Point Advisors and no member of Wind Point 
Advisors has a ten percent or greater ownership interest in ET1 under the Commission’s 
ownership attribution rules. 

Wind Point Advisors, LLC (“Wind Point Advisors”) 
One T o h e  Square, Suite 780 
Southfield, MI 48076 
US - Delaware LLC 

Name: Bain Capital Fund VI, L.P. (“Bain Capital”) 
Address: 11 1 Huntington Avenue 

Boston, MA 02 199 
Citizenship: US - Delaware LP 
Principal business: Investments 
Percent of ownership: 25.7% 

No limited partner of Bain Capital holds a ten percent or greater ownership interest in 
ET1 under the Commission’s ownership attribution rules. The general partner of Bain 
Capital is: 

Name: Bain Capital Partners VI, L.P. (“Bain Partners”) 
Address: 11 1 Huntington Avenue 

Boston, MA 02199 
Citizenship: US - Delaware LP 
Principal business: Investments 
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No limited partner of Bain Partners holds a ten percent or greater ownership interest in 
ET1 under the Commission’s ownership attribution rules. The general partner of Bain 
Partners is: 

Name: 
Address: 11 1 Huntington Avenue 

Citizenship: US - Delaware LLC 
Principal business: Investments 

Bain Investors has no economic interest in Bain Partners. There is no managing member 
of Bain Investors and no member of Bain Investors has a ten percent or greater ownership 
interest in ET1 under the Commission’s ownership attribution rules. 

No other entity will hold a 10% or greater direct or indirect interest in ETI. 

Following consummation of the proposed Transaction, there will be no interlocking 
directorates with any foreign carrier. 

Bain Capital Investors, LLC (“Bain Investors”) 

Boston, MA 02199 

(i) 
with a foreign carrier: 

As evidenced by the signatures to this Application, ET1 certifies that following 
consummation of the proposed Transaction; ET1 will not be a foreign carrier and will not be 
affiliated with any foreign carriers. As evidenced by the signatures to this Application, MTI 
certifies that following consummation of the proposed Transaction; MTI will not be a foreign 
carrier and will not be affiliated with any foreign carriers. 

Certification that ET1 and MTI are not foreign carriers and is not affiliated 

0) Certification that ET1 does not intend to provide international 
telecommunications services to a destination country for which any of Sections 63.180)(1)- 
(4) of the Commission’s Rules, 47 C.F.R. 5 63.18(j)(1)-(4) is true. 

As evidenced by the signatures to this Application ET1 certifies that it does not intend to 
provide international telecommunications services to any destination country for which any of 
the conditions stated in Sections 63.186)(1)-(4) of the Commission’s Rules, 47 C.F.R. 9 
63.1 So)( 1)-(4) are true. 

(k) 

(1) 

Not applicable (see response to item (i)). 

Not applicable (see response to item 6)). 
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(m) Not applicable. ET1 qualifies for a presumption of non-dominance under Section 
63.1 O(a) (1) as it is not a foreign carrier, nor is it affiliated with a foreign carrier. Following the 
transaction, ET1 and MTI will continue to be presumptively classified as non-dominant carriers. 

(n) Certification that ET1 has not agreed to accept special concessions directly or 
indirectly from any foreign carrier with respect to any U.S. international route where the 
foreign carrier possesses market power on the foreign end of the route and will not enter 
into such agreements in the future: 

As evidenced by the signatures to this Application, ET1 certifies that it has not agreed to 
accept special concessions directly or indirectly from any foreign carrier with respect to any U.S. 
international route where the foreign carrier possesses market power on the foreign end of the 
route and will not enter into such agreements in the future. 

(0) Certifications by Parties that no party to this Application is subject to a 
denial of Federal benefits pursuant to Section 5301 of the Anti-Drug Abuse Act of 1988,21 
U.S.C. 3 853(a): 

As evidenced by the signatures to this Application, Applicants certify, pursuant to 
Sections 1.2001 through 1.2003 of the Commission’s Rules (implementing the Anti-Drug Abuse 
Act of 1988, 21 U.S.C. 4 3301), that they are not subject to a denial of Federal benefits pursuant 
to Section 5301 of the Anti-Drug Act of 1988. 

(p) Streamlined Processing. 

Applicants request streamlined processing of this application pursuant to Section 63.12 of 
the Commission’s Rules, 47 C.F.R. 0 63.12. This Application is eligible for streamlined 
processing pursuant to Section 63.12 of the Commission’s Rules because: (1) ETI, the transferee, 
is not affiliated with a foreign carrier; (2) ET1 is not affiliated with a dominant U.S. carrier; and 
(3) ET1 does not seek authority to provide switched basic services over private lines to a country 
for which the Commission has not previously authorized the provision of switched services over 
private lines, and none of the other scenarios outlined in Section 63.12(c) of the Commission’s 
Rules apply. See 47 C.F.R. $ 8  63.12(a)-(c). 

V. INFORMATION REQUIRED BY SECTION 63.04(b) OF THE COMMISSION’S 
RULES 

In accordance with the requirements of Section 63.04(b) of the Commission’s Rules, the 
additional information required by this section for the domestic Section 214 transfer of 
control application is provided in Exhibit A. 







EXHIBIT A 

I. 

DOMESTIC SUPPLEMENT TO 
JOINT INTERNATIONAL AND DOMESTIC APPLICATION FOR CONSENT 

TO TRANSFER CONTROL 

Pursuant to 47 C.F.R. 0 63.04(b), the following information required by 47 C.F.R. 
63.04(a)(6)-(a)( 12) is supplied in connection with the attached Joint International and 
Domestic Application for Consent to Transfer Control. 

(6) Description of the transaction: 

On June 30, 2006, ET1 and MTI entered into an Agreement and Plan of Merger 

(“Agreement”) pursuant to which ET1 will acquire all of the stock of MTI, a Delaware 

corporation and Mountain Telecommunications of Arizona., an Arizona corporation and a 

direct wholly owned subsidiary of MTI. As a result, MTI will become a direct, wholly-owned 

subsidiary of ETI. Closing of the Transaction is contingent upon, among other things, receipt 

of necessary regulatory approvals from the Commission and other Governmental approvals. 

Applicants emphasize that the proposed Transaction will be entirely transparent to 

customers of MTI. Because of the nature of this merger, the transfer of control of MTI will not 

result in any immediate changes on MTI’s operations nor have any adverse effect customers who 

receive service from MTI. Immediately after consummating the transaction, those customers 

will continue to receive the identical end user telecommunications and other services at the rates 

and pursuant to the terms and conditions of service these customers currently receive from MTI. 

Any future changes in the rates, terms and conditions of service will be made consistent with 

applicable law. Further, MTI will continue to provide services under the MTI name. The 

Transaction will not result in any discontinuance of service for MTI customers. In sum, 

consummation of the Transaction will result in no perceivable changes to MTI’s customers. 



(7) A description of the geographic areas in which the transferor and 
transferees offer domestic telecommunications services, and what services are provided 
in each area: 

ETI’ s subsidiaries provide local and long-distance voice, and data transmission 
services and business telephone systems in Minnesota, California, Colorado, Arizona, Utah, 
Nevada, Washington and Oregon. ET1 provides long-distance services in New York. MTI 
provides resold local, resold long distance, and data transmission services to residential 
customers and small and medium-sized businesses in the state of Arizona. 

(8) A statement as to how the Application fits into one or more of the 
presumptive streamlined categories in Section 63.03 or why it is otherwise appropriate 
for streamlined treatment: 

ET1 as transferee will have less than a 10 percent market share in the interstate, 
interexchange market as a result of the transaction and will provide services exclusively in 
geographic areas served by a dominant local exchange carrier that is not a party to this 
transaction. Further, neither ET1 nor MTI is dominant with respect to any service. Therefore, 
this Application is appropriate for streamlined treatment pursuant to 47 C.F.R. 0 63.03(b) (2). 

(9) Identification of all other Commission applications related to the same 
transaction: 

The attached Application for consent to the transfer of control related to the provision 
of international telecommunications services is being submitted herewith. 

(10) A statement of whether the Applicants are requesting special 
consideration because either party to the transaction is facing imminent business 
failure: 

Applicants do not seek special consideration in this Application. 

(11) Identification of any separately filed waiver requests being sought in 
conjunction with the transaction: 

Applicants do not seek any waivers in conjunction with the transactions discussed in 

this App 1 i cat ion. 

(12) A statement showing how grant of the Application will serve the public 
interest, convenience and necessity, including any additional information that may be 
necessary to show the effect of the proposed transaction on competition in domestic 
markets: 

The Applicants respectfully submit that the Transaction serves the public interest. 
After consummation of the Transaction, MTI’s customers will continue to receive the same 
service under the same tariffs as at present. The Transaction involves no change in the entity 
providing service directly to customers or the end user services, rates, terms and conditions of 



I such services. All existing retail tariffs will remain in place. The transfer of control will be 
entirely transparent to MTI customers and will not have any adverse impact on them. The 
only change will be in the ultimate ownership of MTI. 

~ 

The Applicants expect that the Transaction will increase competition in the 
telecommunications market by strengthening ETI’s position as an effective and multifaceted 
telecommunications carrier. The Transaction will allow ET1 to combine its financial, 
technical and market resources and expertise with that of MTI, thereby enhancing its ability to 
provide reliable, competitively-priced services to customers. By permitting ET1 to strengthen 
its competitive position the proposed Transaction will make ET1 a more financially secure 
competitive alternative to the incumbents and promote ETI’ s ability to enter additional 
markets, thus expanding competitive choices for customers. 

MTI focuses on delivering reliable, high-quality voice and data transmission services 
to the medium and large business markets. Customers currently served by MTI fall squarely 
within ETI’s market niche and therefore make an ideal fit with ETI’s long term expansion 
goals. Consummation of the proposed Transaction will make available to MTI customers 
ETI’s innovative and proprietary operations support systems, which provide leading edge 
electronic bonding, provisioning, customer care and billing system capabilities. ET1 is 
committed to exceeding customer expectations and understands that service and support are 
just as important as having the latest technology at competitive prices. That is why ET1 
supports its products and services with dedicated and skilled account teams. MTI customers 
can expect the same dedicated attention if the proposed Transaction is consummated. 

The transfer of control of MTI to ET1 will not cause any anti-competitive effects. 
MTI and ET1 together will achieve economies of scale and scope, which will enhance ETI’s 
ability to deploy new products and services and expand into new markets. Although MTI and 
ET1 both provide services in Arizona, neither has significant market share in this market and 
the combined market share post-closing will not exceed 10 percent in any interstate 
interexchange market. In all instances where MTI and ET1 provide local exchange services, 
the incumbent local exchange carrier has a virtual monopoly and this Transaction will not 
diminish the ILEC’ s dominant market position. Furthermore, other competitive carriers such 
as Time Warner Telecom, XO Communications, Integra and a plethora of others are active 
participants in these markets. Accordingly, the transfer of control of MTI to ET1 will 
increase, not degrade, the competitiveness of these markets. For each of the foregoing 
reasons, grant of the proposed transaction is in the public interest. 
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FORWARD-LOOKING STATEMENTS 

This annual report includes forward-looking statements within the meaning of, and which have been made pursuant to, the U.S. 
Private Securities Lltigation Reform Act of 1995 We make “forward-looking statements” throughout this annual report. Whenever 
you read a statement that is not solely a statement of historical fact (such as when we state that we “may,” ‘‘will’’ or “plan to” perform 
in a certain manner or that we “intend,” “believe,” “expect,” “anticipate,” “estimate” or “project” that an event will occur, or the 
negative thereof, and other similar statements), you should understand that our expectations may not be correct, although we believe 
that they are reasonable. You should also understand that our plans may change. The forward- looking information contained is 
generally located in the sections of this annual report entitled “Business” and “Management’s Discussion and Analysis of Financial 
Condition and Results of Operations,” but may be. found in other locations as well. These forward-looking statements generally relate 
to our strategies, plans and objectives for future operations and are based upon management’s current plans and beliefs or estimates of 
future results or trends. 

Forward-looking statements, such as those regarding management’s present plans or expectations for new product offerings, 
capital expenditures, cost-saving strategies and growth are not guarantees of future performance. They involve risks and uncertainties 
relative to return expectations and related allocation of resources, and changing economic or competitive conditions, as well as the 
negotiation of agreements with third parties and the factors discussed in the section entitled “Risk Factors” and elsewhere herein, 
which could cause actual results to differ from present plans or expectations, and such differences could be material. Similarly, 
forward-looking statements regarding management’s present expectations for operating results and cash flow involve risks and 
uncertainties relative to these and other factors, such as the ability to increase revenues and/or to achieve cost reductions and other 
factors discussed in the section entitled “Risk Factors” or elsewhere herein, which also would cause actual results to differ from 
present plans. Such differences could be material. All forward-looking statements attributable to us or by any persons acting on our 
behalf are expressly qualified in their entirety by these cautionary statements. 

As such, actual results or circumstances may vary materially from such forward-looking statements or expectations. Readers are 
also cautioned not to place undue rellance on these forward-looking statements, which speak only as of the date these statements were 
made. Except as required by law, we may not update these forward-looking statements, even if our situation changes in the future. 
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Our Markets 

2000 across OUT markets averaged 27.6%, which was more than double the national average of 13.2%, and annual small and medium- 
sized business growth from 1997 to 2001 across our markets averaged I d % ,  more than triple the national average of 0.5%. According 
to Kagan World Media, our markets are expected to remain among the fastest growing markets in the United States, with an average 
annual population growth rate of 1.9% through 2006, compared to the national average of 1.1%. 

Our markets are Minneapolis and St. Paul, MN; Denver and Boulder, CO; Phoenix, AZ; Santa Rosa, CA; Seattle, Tacoma, 
Everett, Bellingham, Olympia and Yakima, WA, Portland, Salem, Eugene, Bend and Medford, O R  Salt Lake City, UT; and Reno, 
NV, and are primarily in the region in which Qwest Communications is the incumbent local exchange carrier. Within our markets, we 
have colocated in RBOC central offices that serve a high concentration of potential small and medium-sized business customers. As of 
December 31,2005, our facilities-based network covered approximately 70% of ow defined market through only 25% of the total 
RBOC central offices in each market. 

Products and Services 

We provide our customers a complete package of voice, data and BTS services. Within our three product lines, we provide a 
wide range of alternatives and customized service packages allowing us to reach a larger number of potential customers and provide a 
comprehensive product solution. We sell products and services at competitive prices, but focus on product quality and customer 
service to attract and maintain customers. 

Voice Services. We provide customized packages of voice services to fulfill all of our customers’ voice communication needs. 
We offer local telephone services, including basic dial tone services and vertical features such as call forwarding, call waiting and call 
transfer; advanced call management capabilities such as calling number identification, caller name identification, automatic call back 
and distinctive ringing; plus enhanced services such as voice mail and direct inward dialing. Our services are provided via analog and 
digital service platforms. We offer a full range of intra-state, inter-state and international long distance services and calling plans to 
customers who purchase our local service. Our services include “1+“ outbound calling, inbound toll free service and complementary 
services such as dedicated long distance, operator and directory assistance and calling cards. 

We operate in 19 markets in the western United States. According to the U.S. Census Bureau, population growth from 1990 to 



customer is contacted multiple times by our service delivery team during the service initiation process to ensure accuracy and on-time 
delivery of services ordered. 

We segment our custoiner base to better serve their specific needs. We have national account managers responsible for 
maintaining relationships with multiple location accounts and local account managers responsible for single market accounts. The 
local and national account managers coordinate service requests with our centralized call center associates to ensure customer 
satisfaction. 

service or their account manager. Our associates consistently answer more than 85% of all calls within 20 seconds. Our call center is 
staffed by trained associates whose performance is closely monitored. Our centrally managed service platform allows us to actively 
track and analyze. call response times, trouble ticket resolution and customer satisfaction for every in-bound call received. Our 
centralized repair service bureau is complemented by our field service technicians who can readily be deployed to the customer 
premises. We also regularly survey our customers allowing us to track, analyze and adjust service and processes as necessary. 

Our “866-Eschelon” customer service number provides a single contact point for customers to gain quick access to customer 

We have a centralized network operating center through which we monitor our network on a 24x7 basis and are able to detect 
and troubleshoot many types of network problems before our customers are aware of them. 

Our senior director of customer retention IS responsible for coordinatmg our sales force, repair service bureau, national and local 
account managers, customer service organization and retention team to proactively manage customer retention. All members of these 
groups are trained to identify at-risk customer accounts, which are then referred to our retention team for specific, personalized care. 
We analyze our survey, perfonnance and chum data on a monthly basis to better understand our customers and to implement or alter 
operating procedures to improve our operations and customer retention. 

Backlog of customer orders has remained at relatively low levels versus overall lines in service. As such, backlog is not material 
to our annual revenue and is not a meaningful indicator of potential future revenue. 

Network Overview and Deployment 

equipment colocated in RBOC central offices or carrier hotels that are interconnected using primarily leased transport and then linked 
to customers’ premises using leased loops. In almost all cases, we purchase the last mile connection from the RBOC. in addition, with 
the acquisition of AT[, we acquired active (Le., working or “lit”) fiber transport connecting ATI’s switches and colocations in a 
number of ATI’s markets. 

use Nortel DMS and Lucent SESS switches for local dial tone services, the Tellabs digital crossconnect system (DACS) for 
tenninating, routing and aggregating on DSUDS3 transport and customer connections, and Cisco BPX and Nortel Passport ATM 
switches in combination with Cisco core and edge routers for advanced data services. We believe the Nortel DMS SO0 and Lucent 
5ESS switches are reliable, proven platfonns for providing local services. The Cisco BPX and Nortel Passport ATM switches are 
highly flexible and integrate well with the Cisco 1P platforms to provide network services over common network infrastructures. 

AnyMediaFast Digital Loop Carriers in each of the 127 RBOC central offices in which we have physically colocated in order to 
provide local analog line service to our customers. The UE9000 access node and AnyMediaFast enable effective delivery of industry 
standard voice service 

We have constructed our network around owned switching and collocation equipment. Our network is a system of switches and 

Voice and Data Switc/zes. We have deployed Nortel, Lucent, Tellabs and CISCO equipment in each of our major markets. We 

Colocation Equipment. We use Zhone Technologies, Inc. Universal Edge 9000, or UE9000, access node equipment and Lucent 
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Cenfrex Resale. We resell Centrex services in the Eschelon legacy Reno market. Centrex is a value-added business telephone 
service we purchase from AT&T at wholesale rates and invoice on our own bills. 

Competition 

The coinmunications industry is highly competitive. Our ability to compete effectively depends upon our continued ability to 
maintain high quality, market-driven services at prices competitive to those charged by the RBOCs. Many of our current and potential 
competitors have financial, technical, marketing, personnel and other resources, including brand name recognition, substantially 
greater than ours, as well as other competitive advantages over us. 

RBOCs. In our existing markets, we compete principally with Qwest. Qwest and other RBOCs have long-standing relationships 
with their customers, have financial, technical and marketing resources substantially greater than ours, have the potential to subsidize 
coinpetitive services with revenue from a variety of businesses, and currently benefit froin existing regulations that favor RBOCs over 
us in some respects. As a relatively recent entrant in the cominunications services industry, we inay not achieve a major share of the 
market for any of our services. While regulatory initiatives based on the Telecommunications Act, which allow competitive service 
providers such as us to interconnect with Qwest’s facilities, provide increased business opportunities for us, these interconnection 
opportunities have been, and likely will continue to be, accompanied by increased pricing flexibility for and relaxation of regulatory 
oversight of Qwest and the other RBOCs. Future regulatory decisions could grant the RBOCs greater pricing flexibility or other 
regulatory relief. These initiatives could have a inaterial adverse effect on us. 

Consolidation and strategic alliances within the communications industry or the developinent of new technologies could put us at a 
competitive disadvantage. The Telecommunications Act radically altered the market opportunity for new competitive service 
providers. Because the Telecommunications Act requires RBOCs to unbundle their network services, new competitive service 
providers are able to rapidly enter the market by installing switches and leasing local loops. 

In addition to the new competitive service providers, RBOCs and other competitors described above, we inay face competition 
froin other market entrants such as cable television companies, wireless service providers and virtual service providers using Voice 
over Internet Protocol (VolP) over the public Internet or private networks. Electric utility companies have existing assets and low cost 
access to capital which could allow them to enter a market and accelerate network development. Cable television companies are 
entering the coinmunications market by upgrading their networks with hybrid fiber coaxial lines and installing facilities to provide 
fully interactive transinission of broadband voice, video and data communications. Wireless service providers are developing wireless 
technology for deployment in the United States, intending to provide a broadband substitute for traditional wireline local telephones. 
Some companies are delivering voice coininunications over the Internet. 

Long Distance Service. The long distance coininunications industry has nuinerous entities competing for the sane custoiners 
which has historically created high chum as custolners frequently change long distance providers in response to offerings of lower 
rates or promotional incentives. Prices in the long distance market have declined significantly in recent years and are expected to 
continue to decline. Our primary coinpetitors for long distance services are interexchange carriers, RBOCs and resellers. We believe 
that pricing levels are a principal competitive factor in providing long distance service; however, we seek to avoid direct price 
coinpetition by packaging long distance service, local service and Internet access service together with a simple pricing plan. 

Competitive Service Providers and Other Market Entrants. We also face coinpetition from other competitive service providers. 
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Regulation 

Overview 

of our service offerings, our costs, and other aspects of our operations, including our relations with other telecommunications service 
providers. Regulation varies from jurisdiction to jurisdiction, and may change in response to judicial proceedings, legislative and 
administrative proposals, government policies, competition, and technological developments. We cannot predict what impact, if any, 
such changes or proceedings may have on our business or results of operations, and we cannot guarantee that rebwlatory authorities 
will not raise material issues regarding our compliance with applicable regulations. 

es and services to the extent they are used in the provision of interstate or 
international communications services. State regulatory commissions, commonly referred to as PUCs (public utility commissions), 
generally have jurisdiction over facilities and services to the extent they are used in the provision of intrastate services, unless 
Congress or the FCC has preempted such regulation. Local governments may regulate aspects of our business through zoning 
requirements, pennit or right-of-way procedures, and franchise fees. Foreign laws and regulations apply to communications that 
originate or tenninate in a foreign country. Our operations also are subject to various environmental, building, safety, health, and other 
governmental laws and regulations. Generally, the FCC and PUCs do not regulate the Internet, video conferencing, or certain data 
services, although the underlying communications components of such offerings may be regulated. 

Federal law generally preempts state statutes and regulations that restrict the provision of competitive local, long distance and 
enhanced services; consequently, we generally are free to provide the full range of local, long distance and data services in every state. 
While this federal preemption greatly increases our potential for growth, it also increases the amount of competition to which we may 
be subject. Enforcing federal preemption against certain state policies and progains may be. costly and may involve considerable 
delay. 

Federal Regulation 

and foreign communications by wire or radio. We are regulated by the FCC as a non-dominant carrier and are subject to less 
comprehensive regulation than dominant carriers, but we remain subject to numerous requirements of the Communications Act, 
including certain provisions of Title 11, applicable to all common carriers, which require us to offer service upon reasonable request 
and pursuant to just and reasonable charges and terms, and which prohiblt unjust or unreasonable discrimination in charges or terms. 
The FCC has authority to impose additional requirements on non-dominant carriers. 

barriers to competition in the U.S. communications industry. The Telecommunications Act set basic standards for relationships 
between communications service providers, including relationships between new entrants and RBOCs. In general, the 
Telecommunications Act requires RBOCs to provide competitors with nondiscriminatory access to and interconnection wlth RBOC 
networks, and to provide UNEs at cost-based prices. The FCC and PUCs have adopted rules to implement the Telecommunications 
Act and to encourage competition. 

Long Distance Competition Section 271 of the Communications Act, enacted as part of the Telecommunications Act, 
established a process by which an RBOC could obtain authority to provide long distance service in a state within its region. The 
process required demonstrating to the FCC that the 

We are subject to federal, state, local and foreign laws, regulations, and orders affecting the rates, terms, and conditions of certain 

In general, the FCC has jurisdiction over our fac 

The Communications Act of 1934, as amended, or (“the Communications Act”), grants the FCC authority to regdate interstate 

The Telecommunications Act of 1996, or (“the Telecommunications Act”), amended the Communications Act to eliminate many 
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Unbundled Nehvork Elements. The Telecommunications Act requires RBOCs to provide requesting telecommunications 
carriers with nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms and 
conditions that are just, reasonable and non-discriminatory, in accordance with the other requirements set forth in Sections 251 and 
252 of the Telecommunications Act. The Telecommunications Act gives the FCC authority to determine which network elements 
must be made available to requesting carriers such as us. The FCC is required to determine whether the failure to provide access to 
such network elements would impair the ability of the carrier seeking access to provide the services it seeks to offer. Based on this 
standard, the FCC developed an initial list of RBOC network elements that must be unbundled on a national basis, or UNEs, in 1996. 

Those initial rules were set aside by the U.S. Supreme Court and the FCC subsequently developed revised unbundling rules, 
which also were set aside on appeal. In August 2003, in the Triennial Review Order, or TRO, the FCC substantially moditied its 
rules governing access to UNEs. The FCC redefined the “impair” standard, concluding that a requesting carrier is impaired when a 
lack of access to a UNE poses barriers to entry, including operational and economic barriers that are likely to make entry into a market 
uneconomic. The FCC limited requesting carrier access to certain aspects of the loop, transport, switching and signalinddatabases 
UNEs but continued to require some unbundling of these elements. In the TRO, the FCC also detennined that certain broadband 
elements, including fiber-to-the-home, or FTTH, loops in greenfield situations, broadband services over FTTH loops in overbuild 
situations, packet switching, and the packetized portion of hybrid loops, are not subject to unbundling obligations. 

for further proceedings. Specifically, the D.C. Circuit vacated the FCC’s delegation of decision-making authority to state commissions 
and several of the FCC‘s nationwide impairment determinations. The D.C. Circuit also found that the FCC used a flawed methodology 
when making certain impairment determinations, including those relating to the mass market switching and local transport network 
elements, and remanded those determinatlons to the FCC for further analysis and Justification. The D.C. Circuit aftirmed the FCC’s 
decision to relieve the RBOCs from unbundling obligations with respect to broadband elements. The D.C. Circuit did not make a 
formal pronouncement regarding the status of the FCC’s finding regarding enterprise market loops. 

In December 2004, the FCC adopted an Order on Remand of the TRO (the “TRRO). The TRRO became effective on March 11, 
2005. The TRRO limits access to certain UNEs in specific situations in which the FCC considers that CLECs are not impaired without 
access to the UNE: First, unbundled switching will be eliminated after a one-year transition period. During the transition, carriers will 
pay $1 per line more for unbundled switching and may not order new lines. Second, DSI transport UNEs will no longer be available 
between wire centers that contain at least 38,000 business lines or have at least four fiber-based colocators. Third, DS3 transport or 
dark fiber UNEs will no longer be available between wire centers containlng at least 24,000 business lines or at least three fiber-based 
colocators. Fourth, transport UNEs between RBOC wire centers and CLEC switches will no longer be. available. Fifth, DSI IJNE 
loops will not be available to any building in a wire center containing at least 60,000 business lines and at least four fiber-based 
colocators. Sixth, DS3 UNE loops will not be available to any building in a wire center containing at least 38,000 business lines and at 
least four fiber-based colocators. Seventh, dark fiber UNE loops will no longer be available. provides a one-year transition 
period for DSI and DS3 transport and loops and an 18-month transition period for dark fiber Rates for IJNEs that are no 
longer available will increase by 15% during the transition year, and C L E O  will not be able to order additional UNEs along routes or 
to buildings that no longer qualify. 

We did not lease material numbers of UNE-P lines from either AT&T or Verizon in 2005. With respect to our UNE-P lines 
leased from Qwest, we have converted them to an equivalent product under a commercial agreement referred to as Qwest’s Platform 
Plus (..QPP). Under QPP, we continue to have access to unbundled switching over a three-and-one-half year period at gradually 
increasing rates. We have 

On March 2,2004, the US. Court of Appeals for the D.C. Circuit vacated certain portions of the TRO and remanded to the FCC 
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investment in facilities by understating forward-looking costs in pncing RBOC network facllities and overstating efficiency 
assumptions. We have participated in this proceeding as a inember of a consortium of CLECs. To date the FCC has not yet issued 
revised TELRIC rules. The application and effect of a revised TELRIC pricing model on the communications industry generally and 
on certain of our business activities cannot be determined at this time. 

dwelling units, or MDUs, and granted the same unbundling relief to fiber-to-the-curb, or FTTC, that it has applied to FTTH. We do 
not know where Qwest, AT&T or Verizon have replaced their copper facilities with fiber or where they may do so in the future. 
Consequently, we cannot determine the impact these orders will have upon our business. Because we serve business customers only, 
we do not believe these orders will substantially affect our business. 

independent unbundling requirements of Section 271 of the Communications Act with regard to the broadband elements that the FCC 
had determined in the TRO are not subject to unbundling obligations (FTTH loops, FTTC loops, the packetized functionality of hybrid 
loops, and packet switching). The FCC declined to address broader forbearance requests by AT&T and Qwest, who had asked the 
FCC to forbear from applying Section 271 requirements to any element that the FCC has determined no longer meets the impairment 
standard. Legal challenges to these orders continue. Several state proceedings on this issue are ongoing. We cannot predict the 
outcome of these proceedings or the effect of such rulings on our business. 

On September 23,2005, the FCC released an order that largely deregulates “wireline broadband Internet access service.” The 
FCC refers to “wireline broadband Internet access service” as a service that uses existing or future wireline facilities of the telephone 
network to provide subscribers with access to the Internet, including by means of both xDSL and next generation fiber-to-the-premises 
services. This decision by the FCC follows the decision by the United States Supreme Court in the BrandXcase, issued June 27, 
2005, in which the Court held that cable systems are not legally required to lease access to competing providers of Internet access 
service. Consistent with the FCC’s previous classification of cable modern service as an infonnation service, the FCC’s decision in 
this order classifies broadband Internet access service as an information service because it intertwines transmission service with 
infonnation processing and is not, therefore, a “pure” transmission service such as fraine relay or ATM, which remain classified as 
telecommunications services. Under the tenns of the Order, the FCC requires that existing transmission arrangements between 
broadband Internet access service providers and their customers be made available for a one year period froin the effective date of the 
Order. This Order does not affect CLECs’ ability to obtain UNEs, but does relieve the RBOCs of any duty to offer DSL transmission 
services subject to regulatory oversight. Internet service providers and our trade association have sought judicial review of this order 
in the U.S. Court of Appeals for the Third Circuit. Our QPP agreement with Qwest, which runs through mid-2008, provides us the 
ability to resell Qwest’s DSL product. As a result, we expect no immediate adverse impact from the FCC’s Wireline Broadband 
Order. 

On September 16,2005, the FCC partially granted Qwest’s petition seeking forbearance from the application of the FCC’s 
doininant carrier regulation of interstate services, and Section 25 l(c) requirements throughout the Omaha MSA. The FCC granted 
Qwest the requested relief in nine (9) of its twenty-four (24) Omaha central oftices where it  detmnined that competition from 
intermodal (cable) service providers was “extensive.” Although the FCC required that Qwest continue to make UNEs available 
throughout Omaha, in the nine (9) specified central oftices, Qwest may do so at non-TELRIC rates. The FCC did not grant Qwest the 
requested relief regarding its colocation and interconnection obligations. Both CLECs and Qwest have sought judicial review of this 
order in the U.S. Court of Appeals for the D.C. Circuit. We do not operate in the Omaha MSA, and cannot predict whether 

In orders released in August 2004, the FCC extended unbundling reliefto FTTH loops serving predominantly residential multiple 

On October 27,2004, the FCC issued an order granting requests by the RBOCs that the FCC forbear from enforcing the 
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access fees to local exchange carrlers for the origination and termination of our long distance communications traffic. Generally, 
intrastate access charges are higher than interstate access charges. Therefore, to the degree access charges increase or a greater 
percentage of our long distance traffic is intrastate, our costs of providing long distance services will increase. As a local exchange 
provider, we bill long distance providers access charges for the origination and termination of those providers’ long distance calls. 
Accordingly, in contrast with our long distance operations, our local exchange business benefits from the receipt of intrastate and 
interstate long distance traffic. As an entity that collects and remits access charges, we must properly track and record the jurisdiction 
of our communications traffic and remit or collect access charges accordingly. The result of any changes to the existing regulatory 
scheme for access charges or a determination that we have been improperly recording the jurisdiction of our communications traffic 
could have a material adverse effect on our business. 

Our costs of providing long distance services, and our revenues for providing local services, also are affected by changes in 
access charge rates imposed on CLECs. Pursuant to the FCC’s 2001 CLEC Access Charge Order, which lowered the rates that CLECs 
may charge long distance carriers for the origination and termination of calls over local facilities, access rates were reduced during 
Fiscal 2003 and Fiscal 2004. AT&T and Sprint have appealed the CLEC Access Charge Order to the D.C. Circuit, arguing that the 
FCC’s benchmark rates are too high. 

Over the last several years, the FCC has granted RBOCs significant flexibility in pricing interstate special and switched access 
services. In Aubwst 1999, the FCC granted immediate pricing flexibility to many RBOCs and established a framework for granting 
greater flexibility in the pricing of all interstate access services once an RBOC market satlsfies certain prescribed competitive criteria. 
In February 2001, the D.C. Circuit upheld the FCC’s prescribed competitive criteria. To date, the FCC has granted pricing flexibility 
in numerous specific markets to the RBOCs, including Qwest. This pricing flexibility may result in Qwest lowering its prices in high 
traffic density areas, including areas where we compete or plan to compete. We anticipate that the FCC will continue to grant RBOCs 
greater pricing flexibility for access services if the number of actual and potential competitors increases in each of these markets. 

The FCC has stated that existing intercarrier compensation rules constitute transitional regimes and has promised to reform them. 
On March 3,2005, the FCC released a Further Notice of Proposed Rulemaking seeking comment on a variety of proposals to replace 
the current system of intercarrier payments, under which the compensation rate depends on the type of traffic at issue, the type of 
carrieis involved, and the end points of the communication, with a unified approach for access charges and reciprocal compensation. 
Because we both make payments to and receive payments from other carriers for the exchange of local and long distance calls, we will 
be affected by changes in the FCC’s intercarrier compensation rules. We cannot predict the impact that any such changes may have on 
our business. 

FCC tariffs containing prices, terms and conditions of service. All carriers, including us, were required to complete this detariffing 
process for interstate domestic commercial, or customer-specific, services by January 3 I ,  200 I ,  for consumer mass-market services by 
July 31,2001, and for international services by January 2002. In lieu of federal tariffs, the FCC requires carriers with corporate web 
sites to post information relating to the rates, terms, and conditions of services on their web sites. Detariffing precludes our ability to 
rely on filed rates, terms, and conditions as a means of providing notice to customers of prices, terms and conditions under which we 
offer services, and requires us instead to rely on individually negotiated agreements with end users. We remain subject to the 
Communications Act’s requirements that rates, terms and conditions of communications service be just, reasonable, and not 
discriminatoiy, and we are subject to the FCC’s jurisdiction over customer complaints regarding our communications services. 

Detariffing. Consistent with other deregulatory measures, the FCC has largely eliminated carriers’ obligations to file with the 
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authorization. Therefore, we cannot guarantee that we will not be subject to slamming complaints in the future. 

CALEA, requires communications providers to provide law enforcement officials with call content and/or call identifying information 
under a valid electronic surveillance warrant, and to reserve a sufficient number of circuits for use by law enforcement officials in 
executing court-authorized electronic survelllance. Because we provide facilities-based services, we incur costs in meeting these 
requirements. Noncomphance with these requirements could result in substantial fines. Although we attempt to comply with these 
requirements, we cannot assure that we would not be subject to a fine in the future. 

In August 2005, the FCC extended CALEA obligations to facilities-based providers of broadband Internet access service and to 
interconnected VoIP services. As a broadband Internet access provider, we will be subject to these new requirements once they take 
effect. The current compllance deadline IS set for April 2007, although the FCC is considering requests from industly participants to 
grant additional time. Several parties have appealed the FCC’s order extending new requirements in the US.  Court of Appeals for the 
D.C. Circuit. Unless the decision is overturned on appeal, we could face increased compliance costs, whlch are uncertain in nature 
because the specific assistance-capability requirements for providers of broadband Internet access service have not yet been 
established. 

enhanced service providers, which are generally exempt from federal and state rebwlations governing common carriers. Nevertheless, 
regulations governing the disclosure of confidential communications, copyright, excise tax and other requirements may apply to our 
Internet access services, In addition, the FCC released a Notice of Proposed Rulemaking in September 2005 seeking comment on a 
broad array of consumer protection regulations for broadband Internet access services, including rules regarding the protection of 
CPNI, slamming, truth in billing, network outage reporting, service discontinuance notices, and rate-averaging requirements. We 
cannot predict whether the FCC will adopt new rules regulating broadband Internet access services and, if it does so, how such 
rules would affect us, except that new obligations could increase the costs of providing DSL service. 

Moreover, Congress has passed a number of laws that concern the Internet and Internet users. Generally, these laws limit the 
potential liability of ISPs and hosting companies that do not knowingly engage in unlawful activity. We expect that Congress will 
consider this year a variety of bills, some of which, if signed into law, could impose obligations on us to monitor the Internet activities 
of our customers. 

The use of the public Internet and private Internet protocol networks to provide voice communications services, including voice- 
over-Internet protocol, or VoIP, is a relatively recent market development. The provision of such services until recently was largely 
unregulated within the United States. To date, the FCC has not imposed rebwlatoly surcharges or most fonns of traditional common 
carrier regulation upon providers of Internet communications services. But the FCC has imposed obligations on providers of two-way 
interconnected VoIP services to provide E91 1 service, and it has extended CALEA obligations to such VoIP providers. Both decisions 
have been appealed in the U.S. Court of Appeals for the D.C. Circuit, although the E91 I regulations have already taken effect. To the 
extent that we choose to provide interconnected VoIP services, we will bear costs as a result of these mandates. 

FCC adopted a notice of proposed rulemaking to address, in a comprehensive manner, the future regulation of services and 
applications making use of Internet protocol, including VolP. In the absence of federal legislation, we expect that through this 
proceeding the FCC will resolve certain 

Cominunications Assistuncefor Law Enforcement Act. The Communications Assistance for Law Enforcement Act, or 

Regulation oflnrernet Service Providers and VolP. To date, the FCC has treated Internet service providers, or ISPs, as 

Several additional pending FCC proceedings will affect the regulatory status of Internet telephony. On February 12,2004, the 
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Legislation. Congress is considering various measures that would overhaul telecoin laws in the United States. Bills introduced 
in the House of Representatives and the Senate address a wide variety of issues, including the regulation of broadband and VoIP 
services, network neutrality requirements, video franchising procedures, and munupal broadband services, among others. The 
prospects and timing of any potential legislation remain unclear, and as such, we cannot predict the outcome of any such legislation 
upon our business. 

mergers with relatively limited conditions in certain areas, including minimal divestltures and no reduction in special access rates. 
Although the Department of Justice, in its consent decrees approving the mergers concluded that the mergers would reduce 
competition in certain markets for special access, primarily for business customers, it concluded that there was no basis for imposing 
remedies in the mass market or Internet backbone market, and further concluded there was no problem in the overall structure of the 
resulting market that would justify imposing restrictions on the companies’ dealings with each other. Rather than requiring them to 
divest lines and other fac 
year leases for loops into certain buildings along with leases for dark fiber transport necessary to connect the loops to the facility of 
the purchaser of the lease. The end result is that Verizon must sell dark fiber leases to 350 buildings and SBC to 383 buildings. The 
FCC’s conditions took the form of voluntary conditions offered by the merging parties, as follows: 1) SBC and Verizon a p e d  to 
freeze certain high-capacity special access rates for existing in-region AT&T and MCI customers for 30 months, and to refrain from 
providing themselves, their affiliates, or each other with special access services not generally available to other competitors. As 
Eschelon’s reliance on special access is minimal, we do not expect these conditions to affect us positively or negatively. In addition, as 
our operations in the Verizon and SBC regions are minimal, we do not expect to see a sibmificant impact as a result of the UNE rate 
freezes they each agreed to for a two year period from the merger closing date. On the closing of the merger, SBC renamed itself 
ATBcT. 

tn March 2006, AT&T and Bell South announced they had reached an agreement to merge. This transaction will be subject to 
significant review by the FCC and the Department of Justice as well as by many state PUCs. We cannot predict whether the merger 
will be approved, and if so, what conditions may be placed upon the parties. Consequently, we cannot predict the effect of the merger 
upon our business. 

RBOC-TXCMergers. On October 3 I ,  2005, the FCC unanimously approved orders clearing the SBC-AT&T and Verizon-MCt 

es, however, it opted instead for the lighter remedy of requiring them to sell or divest, at market rates, ten- 

State Regulation 
The Communications Act maintains the authority of individual states to impose their own regulation of rates, terms and 

conditions of intrastate services, so long as such regulation is not inconsistent with the requirements of federal law or has  not been 
preempted. Because we provide communications services that originate and terminate within individual states, includtng both local 
service and in-state long distance toll calls, we are subject to the jurisdiction of the PUC and other regulators in each state in which we 
provide such services. For instance, we must obtain a Certificate of Public Convenience and Necessity, or CPCN, or similar 
authorization before we inay commence the provision of communications services in a state. We have obtained CPCNs to provide 
facilities-based or resold competitive local and interexchange servlce in California, Arizona, Colorado, Idaho, Minnesota, Nevada, 
New Mexico, New York, Oregon, Utah and Washington. There can be no guarantee that we will receive authorizations we may seek 
in other states in the future. As our local service business expands, we inay offer additional intrastate services and may become subject 
to additional state regulations. 

In addition to requiring certification, state regulatory authorities may impose tariff and filing requirements and obligations to 
contribute to state universal service and other funds. State commissions also have jurisdiction to approve negotiated rates, and to 
establish rates through arbitration, for 
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payments and a diminution of the service quality we recelve. We cannot predict how state commissions w~l l  respond to such requests, 
nor the ultimate impact of such decisions on the Company. 

State governments and regulators may attempt to assert jurisdiction over the provision of intrastate IP communications services. 
Various state regulatory authorities already have initiated proceedings to examine the regulatory status of Internet telephony services. 
While most PUCs have not indicated an intention to impose traditional communications regulatory requirements on IP telephony, 
some PUCs have issued rulings that may be interpreted dlfferently. For instance, a state court in Colorado has ruled that the use of the 
Internet to provide certain intrastate servlces does not exempt an entity from paying intrastate access charges. Prior to imposing 
regulatory burdens on VoIP providers, however, the Colorado PUC opened a docket to investigate whether it has jurisdiction to 
regulate VoIP services. Any such state proceedings will be affected by the FCC’s IP-Enabled Services rulemaking proceeding, in 
which the FCC is considering the extent to which conflicting state regulation of IP telephony is preempted. 

State legislatures and state PUCs also regulate, to varying degrees, the terms and conditions upon which our competitors conduct 
their retail businesses. In general, state regulation of RBOC retail offerings is greater than the level of regulation applicable to CLECs. 
Qwest, AT&T and Verlzon either have obtained or are actively seeking some level of increased pricing flexibility or deregulation, 
either through amendment of state law or through proceedings before state PUCs. Such increased pricing flexibility could have an 
adverse effect on our competltlve position in those states because it could allow the RBOCs to reduce retail rates to customers while 
wholesale rates that we pay to Qwest stay the same or increase. We cannot predict whether these efforts will materially affect our 
business. 

Local Regulation 

of our revenue generated from within the municipal boundaries. We cannot guarantee that fees will remain at their current levels 
following the expiration of existing franchises or that other local jurisdictions will not impose similar fees. 

Other Domestic Regulation 

such as the generation, storage, handling, use, and transportation of hazardous materials, the emission and discharge of hazardous 
materials into the atmosphere, the emission of electromagnetic radiation, the protection of wetlands, historic sites, and endangered 
species and the health and safety of employees. We also may be subject to laws requiring the investigation and cleanup of 
contamination at sites it owns or operates or at third-party waste disposal sites. Such laws often impose liability even if the owner or 
operator did not know of, or was not responsible for, the contamination. 

We operate numerous sites in connection with our operations. We are not aware of any liability or alleged liability at any 
operated sites or third-party waste disposal sites that would be expected to have a material adverse effect on us. Although we monitor 
our compliance with environmental, safety and health laws and regulations, we cannot give assurances that it has been or will be in 
complete compliance with these laws and regulations. We may be subject to fines or other sanctions by federal, state and local 
governmental authorities if we fail to obtain required permlts or violate applicable laws and regulations. 

Available Information 

to those reports filed or furnished to the Securities Exchange Commission pursuant to Section 13(a) or lS(d) of the Securities 
Exchange Act of 1934 are available free of charge through our website (www.eschelon.com) as soon as reasonably practicable after 
we electronically file the material with, or furnish it to, the Securities Exchange Commission. 

In some municipalities where we have installed facilities, we are required to pay license or franchise fees based on a percentage 

We are subject to a variety of federal, state, and local environmental, safety and health laws, and regulations governing matters 

Copies of our Annual Reports on Form 10-K, Quarterly Reports on Form IO-Q, Current Reports on Form X-K, and amendments 
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larger networks; and 

benefits from existing regulations that favor the RBOCs. 
We also face, and expect to continue to face, competition in our markets from other current and potential market entrants, 

including other competitive communications services providers, competitive local carriers, wireless carriers, resellers, competitive 
access providers, cable television companies, electric utility companies, microwave carriers and private networks built by large end 
users. Increasingly, we are subject to competition in the Internet services market from communications companies, online service 
providers, cable companies and Internet telephone and other IP-based service providers, such as 8 x 8, Inc., NeQPhone, Inc., 
pulver.com, Inc. and Vonage Holdings Corp. The Internet services providers are currently subject to substantially less regulation than 
competitive and traditional local telephone companies and are exempt from a number of taxes and regulatory charges that we are 
required to pay. In addition, the development of new technologies could give rise to significant new competitors in the local market. 

RBOCs, wireless carriers, many smaller long distance carriers and [P-based service providers. Long distance prices have decreased 
substantially in recent years and are expected to continue to decline in the future as a result of increased competition. If this trend 
continues, we anticipate that revenue from our network services and other service offerings will likely be subject to significant price 
pressure, which could have a material adverse effect on our business, results of operations and financial condition. 

Changes in current or future regulations in the local and long distance industries may hurt our business and results of 
operations and restrict the manner in which we operate our business. If current or future rebwlations change, we cannot assure you 
that the FCC or state regulators will grant us any required regulatory authorization or refrain from taking action against us if we are 
found to have provided services without obtaining the necessary authorizations, or to have violated other requirements of their 
rules and orders. Delays in receiving required regulatory approvals or the enactment of new adverse regulation or regulatory 
requirements may slow our growth and have a material adverse effect upon our business, results of operations and financial condition. 
We cannot assure you that changes in current or future regulations adopted by the FCC or state regulators, or other legislative, 
administrative or judicial initiatives relating to the communications industry, would not be less favorable to competitive 
communications services providers and more favorable to RBOCs and thus have a material adverse effect on our business, results of 
operations and financial condition. 

The communications industry faces significant regulatory uncertainties and the resolution of these uncertainiies could hurt 
our business, results of operations andfinancial conditioa The Telecommunications Act requires, among other things, that RBOCs 
provide access to their networks to us; however, this act remains subject to judicial review and ongoing proceedings before the FCC 
and state regulators, including proceedings relating to interconnection pricing, access to and pricing for unbundled network elements 
and other issues that could result in significant changes to our business and business conditions in the communications industry 
generally. We must lease unbundled network elements from RBOCs at cost-based rates to serve our customers and to connect our 
telecommunications equipment. We provide our customers with telecommunications services through telephone lines or “loops” we 
lease from RBOCs. We pay RBOCs to maintain and repair these loops. We also purchase other unbundled network elements from 
RBOCs, such as transport between RBOC switches. Recent decisions by the FCC have eliminated or reduced our access to some 
unbundled network elements and increased the rates that we pay for such elements. This has required us to enter into commercial 
agreements with the RBOCs to obtain the elements at increased prices. Our business would be substantially impaired if the FCC, the 
courts, state commissions or the Congress eliminated our access to these elements or substantially increased the rates at 

In the long distance communications market, we face competition from large carriers such as AT&T, Verizon and Sprint, the 
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retaining key personnel of the acquired business; 

failing to adequately identify or assess liabilities of that business; 

failure of that business to achieve the forecasts we used to determine the purchase price; and 

diverting our management’s attention from the normal daily operation of our business. 

These difficulties could disrupt our ongoing business and increase our expenses. 

In addition, our ability to complete acqu ons will depend, in part, on our ability to finance the acquisitions, including the costs 
of acquisition and integration. Our ability may be constrained by our cash flow, the level of our indebtedness at the time, restrictive 
covenants in the agreements governing our indebtedness, conditions in the securities markets and other factors, many of which are not 
within our control. If we proceed with one or mo 
portion of our available cash to complete the acq 
our interest expense and debt service requirements could increase materially. The financial impact of acqu 
affect our business and could cause substantial fluctuations in our quarterly and yearly operating results. 

quisitions in which the consideration consists of cash, we may use a substantial 
ons. If we finance one or more acquisitions with the proceeds of indebtedness, 

Risks Related to Our Business 

We have a history of operating losses, and we may not be profitable in the future. We have incurred significant operating and 
net losses in the past and expect to continue to incur losses in the future. For the year ended December 31,2003, we had an operating 
loss of $16.1 million, a net loss of$17.2 million and an accuinulated deficit of$125.2 million. For the year ended December 31,2004, 
we had an operating loss of $5.6 million, net income of $1.1 million and an accumulated deficit of $124.1 million. The net income for 
the year ended December 31,2004 was primarily the result of a gain on extinguishment of debt of $18.2 million. For the year ended 
December 31,2005, we had an operating loss of $4.3 million, a net loss of $31.0 million and an accuinulated deficit of $155.0 million. 
We cannot assure you that our revenues will continue to grow or that we will achleve profitability in the future. 

adversely affected. Our business depends on our ability to interconnect with RBOC networks and to lease froin them certain essential 
network elements. We obtain access to these network elements and services under tenns established in interconnection agreements 
that we have entered into with Qwest, AT&T and Verizon. Like many competitive coininunications services providers, froin tiine to 
time, we have experienced difficulties in working with the RBOCs with respect to obtaining information about network facilities, 
ordering network elements and services, interconnecting with RBOC networks and settling financial disputes. These difficulties can 
iinpair our ability to provide local service to customers on a timely and competitive basis. The Telecominunications Act of 1996, or 
the Telecoinmunications Act, required RBOCs to cooperate with compehtive communication services providers and meet statutory 
requirements for opening their local markets to competition before they could receive permission to provide in-region long distance 
services. Now that each RBOC has met those requirements and received authorization to provide long distance services throughout its 
respective operating region, it may have less incentive to properly maintain the infonnation, ordering and interconnection interfaces 
that we rely on and inay otherwise fail to cooperate with us regarding service provisioning issues. 

with consent decrees to both federal and state authorities for their failure to comply with the laws and regulations that support local 
competition. We believe these fines and payments may not substantially reduce the use of anticompetitive practices and illegal and 
anticompetitive activity may continue to occur in most of our markets. While we consistently undertake legal actions to oppose these 
anticompetitive actions and enforce our legal right of access to RBOC facilities, regulatoiy 

rfthe RBOCs with wlzom we have interconnection agreements engage in anticompetitive practices, our business will be 

The RBOCs, including Qwest, A M T  and Verizon, have been fined by or have agreed to make voluntary payments in connection 
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result in decreasing our access charges Such reductions could have a material adverse effect on our business, results of operations and 
financial condition. 

The FCC has commenced a proceeding to revise its compensation rules regarding carrier access charges. Because we receive 
payments from long distance carriers for the calls their customers make that access our network facilities, we will be affected by any 
changes to the FCC's compensation rules. We cannot predict the impact that any such changes would have on our business. 

Difficrties we may experience with the RBOCs and Iong distance providers over payment issries may l t r r r t  our financial 
performance. We have experienced difficulties with receiving payments due to us for services that we provide to RBOCs and long 
distance service providers. These balances due to us can be material. We generally have been able to reach mutually acceptable 
settlements to collect overdue and disputed payments, but we cannot assure you that we will be able to do so in the future. If we are 
unable to continue to timely receive payments and to create settlement agreements with other carriers, our business, results of 
operations and financial condition may be materially adversely affected. In addition, certain of our interconnection agreements allow 
the RBOCs to decrease order processing, disconnect customers and increase our security deposit obligations for delinquent payments. 
For example, interconnection agreement provisions required by Qwest provide that, in addition to late payment charges, Qwest may 
discontinue order processing if we fail to pay within 30 days of the payment due date, disconnect customers if we fail to pay within 60 
days after the payment due date, and require a deposit if we pay late three times during a 12 month period. The deposit may be up to 
the estimated total monthly charges for an average two-month period within the first three months from the date of delinquency. If an 
RBOC makes an enforceable demand for an increased security deposit, we could have less cash available for other expenses, which 
could have a material adverse effect on our business, results of operations and financial condition. 

obligations. As of December 3 1,2005, we had approximately $92.1 million of total indebtedness outstanding, excluding capital lease 
obligations. Our indebtedness could significantly affect our business and our ability to fulfill our financial obligations. For example, a 
high level of indebtedness could 

I 
I 

I 

The Ievel of o w  outstanding total debt may adversely affect our financial lrealtlr and prevent u s  from jidfilling our financial 

make it more difficult for us to satistjr our current and future debt obligations; 

limit our ability to borrow additional funds or obtain other forms of financing; 

increase our vulnerability to general adverse economic and industry conditions; 

limit our ability to fund working capital, capital expenditures and other general corporate requirements out of future operating 

limit our flexibility in planning for, or reacting to, changes in our business or our industry; 

place us at a disadvantage to competitors with less debt; and 

make us vulnerable to interest rate fluctuations, if we incur any indebtedness that bears interest at variable rates. 

Our outstanding notes contain restrictive covenants that litnit our operatingflexibility. The indenture governing our 

cash flows or with additional debt or equity financing; 

outstanding 8%% senior second secured notes due 2010 contains covenants that, among other things, limit our ability to take specific 
actions, even if we believe them to be in our best interest. In addition, we may obtain a credit facility in the future which may include 
similar or additional covenants. These covenants may include restrictions on our ability to: 

incur additional indebtedness; 

pay dicidends or distributions on, or redeem or repurchase, capital stock; 
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controls that we anticipate would be necessary to support rapid growth and to manage a competitive business in an evolving industry 
Any failure to implement and improve these systems and controls and to maintain our other resources at a pace consistent with 
industry changes and the growth of our business could cause customers to switch to other competitive service providers, which would 
have a material adverse effect on us 

processing systems are vital to our ability to control and monitor costs, provide outstanding customer service, bill and service 
customers, initiate, implement and track customer orders and achieve operating efficiencies We have purchased and implemented our 
essential information systems consisting of our billing system, our sales order entry system, our customer provisioning system, our 
electronic bonding system, our mediation system and our switch information systems The integration of these systems is challenging 
because all of these systems were developed by different vendors and must be coordinated through custom software and integntion 
processes Our sales, line count and other core operating and financial data are generated by these systems and the accuracy of this 
data depends on the quality of manual entry and system integration Although we have completed some systems integration, the 
upgrading of these systems and the integration of updated systems is ongoing In addition, we may experience negative adjustments to 
our financial and operating data if we encounter difficulties in these projects We cannot assure you that any such adjustments arising 
out of our systems integration efforts will not have a material adverse effect in the future If we are unable to effectively upgrade and 
integrate our operations and financial systems, our customers could experience delays in connection of service, billing issues and/or 
lower levels of customer service 

Decliningprices for communications services could reduce our revenue anrlproftability. Prices for network services have 
decreased in recent years and are expected to continue to decline in the future In addition, the long distance industry has historically 
experienced high customer chum, as customers frequently change their chosen long distance providers in response to lower rates or 
promotional incentives by competitors This trend may continue 

We depend on a limited number of third party service providers for long distance and other services, and ifanv of these 
providers were to aperience signifeant interruptions in its business operations, or were to otherwise cease to provide such services 
to us, our business could be materially and adversely affected We depend on a limited number of third party service providers for 
long distance, data and other services If any of these third party providers were to experience significant interruptions in their 
business operations, terminate their agreements with us or fail to perform the services or meet the standards of quality required under 
the terms of our agreements with them, our ability to provide these services to our customers would be materially and adversely 
affected for a period of time that we cannot predict If we have to migrate the provision of these services to an alternative provider, we 
cannot assure you that we would be able to timely locate alternative providers of such services, that we could migrate such services in 
a short period of time without significant customer disruption so as to avoid a material loss of customers or business, or that we could 
do so at economical rates. If we are unable to locate such alternative providers we may need to seek an alternative that could be costly 
and disrupt our service or we would lose our transport capacity 

The communications industry is undergoing rapid teclrnological changes, and new technologies ma.v be superior to the 
technologies we use. Our failure to anticipate and keep up with such changes could have a material adverse effect on our business, 
results of Operations nndfnancial condition. The communications industry is subject to rapid and significant changes in technology 
and in customer requirements and preferences. If we fail to anticipate and keep up with such changes we could lose market share 
which could reduce our revenue We have developed our business based, in part, on traditional telephone technology Subsequent 
technological developments may reduce the competitiveness of our network and require expensive unanticipated upgrades or 
additional coininunications products that could be time consuming to integrate into our business and could cause us to lose Customers 
and impede our ability to attract new customers 

We are dependent on effeive billing, customer service and information systems. Sophisticated back ofice information and 
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Commission for UNEs will remain in place unless and until the matter is overturned by the U S Supreme Court or new rates are set by 
the Coinmission 

The Minnesota Department of Commerce filed a complaint with the Minnesota PUC concerning agreements that CLECs, 
including us, have with certain interexchange carriers for pricing access services They asserted that the agreements are unlawfully 
discriminatory and are required to be tiled The matter has been settled and new access rates were filed with the Minnesota PUC 

A lawsuit is pending against us and others by a former customer in Utah state court The suit alleges damages of $1 0 million 
regarding alleged improper assignment of an “800” number. We are vigorously defending this claim and believe it to be without merit, 
but we cannot predict the outcome of the lawsuit The discovery phase and period for making dispositive motions in the case have 
concluded. We anticipate that the court will dismiss the case due to the plaintiffs failure to pursue it. 

our suit against Qwest in the United States District Court, Western District of Washington regarding access, the development of an 
unbundled network element platform, and failing to make DSL available for resale was dismissed and we agreed to withdraw our 
appeal in the United States District Court, Distnct of Minnesota of the unfavorable decision of the Minnesota PUC denying us service 
quality credits 

On June 21, 2005, we settled the lawsuit brought against us by Global Crossing. The parties agreed to release each other from all 
claims related to the dispute and to amend their agreement. The settlement agreement provided for us to pay Global Crossing $5 0 
million and for Global Crossing to credit our future bills for approximately $564 thousand over the following six months. 

Global Crossing was our exclusive provider of voice and data services, subject to certain exceptions, and that we had a purchase 
commihnent of $100 0 million, was amended to shorten the term of the agreement to July I ,  2006, to eliminate the exclusivity, 
purchase commitment and shortfall provisions and to provide that Global Crossing will be our preferred provider for Internet transit 
and long haul data private line needs 

other ordinary course disputes that we do not believe to be material 

Item 4. 

In March 2005, we settled several lawsuits against Qwest on mutually acceptable terms As a result of the settlement agreement, 

Under the terms of the Global Crossing settlement, the Carrier Services Agreement between the parties, which had provided that 

We cannot predict the outcome of any of these proceedings or their effect on our business. We are party from time to time to 

Submission of Matters to a Vote of Security Holders. 

None. 
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Item 6. Selected Financial Data. 

consolidated financial data as of December 31,2004 and 2005 and for the years ended December 31,2003,2004 and 2005 have been 
derived from the audited consolidated financial statements and notes to consolidated financial statements included elsewhere in thls 
report. The selected consolidated financial data as of December 3 1,200 1,2002 and 2003 and for the years ended December 3 1,200 1 
and 2002 were derived from the audited consolidated financial statements and notes to consolidated financial statements not included 
herein. The following financial information is qualified by reference to and should be read in conjunction with "Management's 
Discussion and Analysis of Financial Condition and Results of Operations" and the consolidated financial statements and notes to 
consolidated financial statements included elsewhere in this report. Results for 2004 exclude the results of AT1 except for the Balance 
Sheet Data. All dollar amounts are in thousands of dollars, except per share amounts. 

The following tables set forth our selected consolidated financial and other data for the periods indicated. The selected 

Year Ended December 51. 
2001 2003 2005 A - - 

Statements of operations data: 
Revenue: 

Network services 
BT 

Total 
Cost of revenue: 

Network services 
BTS 

Total cost of revenue 
Gross profit: 

Network services 32,453 56,716 70,445 84,426 115,921 
9,606 9,647 9,830 

42,100 66,322 80,275 
Operating expenses: 

Sales, general and administrative 55,960 68,920 66,252 
Depreciation and ainortization 28,307 25,261 30,099 

Operating loss (42,167) (27,859) (16,076) (5,597) (4,273) 
Other income (expense)(l) (11,535) 48,052 (1,102) 6,712 

Income (loss) before income tax 
Incoine taxes 

fncoine from discontinued operation, 

- 326 tax ----- 
(53,716) 20,143 (17,206) 1,111 (30,991) 

(9,890 ) (2,701 ) (3,426) (4,292) - 

stockholders $17,442 -0 -0 
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restructuring, certain lenders with outstanding principal and interest due of $65,778 chose to receive $12,229 in cash to cancel all 
liabilities, as a result of which we recorded a pre-tax gain of $53,549. In accordance with SFAS No. 15, Accounting by Debtors 
and Creditors for Troubled Debt Restructurings, a portion of the reduction in the amount outstanding could not be immediately 
recognized as a gain, but instead would be recognized as a reduction to interest expense over the term of the new credit facility. 
As of December 31, 2003, $21,871 of excess carrying value had yet to be recognized as a reduction in interest expense. In 
March 2004, we paid off our senior secured credit facility, which resulted in a pretax gain of $18,195, for the remaining excess 
carrying value as of the payoff date. 

In September 2005, we redeemed $50,630 accreted value ($57,750 principal amount) of our 8 318% senior second secured notes 
due March 15,2010 at a redemptlon price of 1 12% of the accreted value. The $6,076 accreted-value premium was recorded as 
interest expense. In addition, we wrote off a proportionate amount of the associated debt issuance costs and recorded $2,579 as 
interest expense. 

preferred stock for $5,085. 

lease, cash paid for customer installation costs and internal capitalized labor. 

capacity on TI circuits is not included in our line count. 

at the end of the month. 

(2) In December 2004, in connection with our acquisition of ATI, we repurchased 6,780,541 shares of our series A convertible 

(3) Capital expenditures are the sum total of purchases of property and equipment including equipment purchased under a capital 

(4) Each access line and access line equivalent is equal to one 64-kilobit customer line that is active and being billed. Unused 

(5) Average monthly chum is the total access line service disconnections for the month as a percentage of total access lines in service 

(6) Net debt consists of total debt less cash, cash equivalents, restricted cash and available-for-sale securities. 
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Item 7. 

“Selected Financial Dora ’* and the Consolidated Financial Statements and Notes to Consolidated Financial Statements included 
elsewhere in this annual report. Certain information contained in the discussion and analysis set forth below and elsewhere in this 
annual report, including information with respect to our plans and strategy for our business and relatedfinatzcing. includes forward- 
looking statements that involve risk and uncertainties. In evaluating such statements. you should specrfically consider the various 
factors identrfied in this annual report that could cause results to differ materially from those expressed in such forward-looking 
statements, including matters set forth in the section entitled “Risk Factors. ” 

Management’s Discussion and Analysis of Financial Condition and Results of Operations. 

The following discussion and analysis of ourpnancial condition and results of operations should be read in conjunction with the 

Overview 

We are a leading facilities-based provider of integrated voice and data services and business telephone systems in 19 markets in 
the western United States. As a facilities-based competitive communications services provider, we provide services to our customers 
priinarily through our own network of telecommunications switches and related equipment and primarily leased telecommunications 
lines, or transport. We target the small and medium-sized business segment and currently serve over 50,000 customers, primarily 
within the local service territory of Qwest. 

our network services capabilities. We were founded in 1996 and shortly thereafter, we merged with Cady Communications, a business 
telephone systems company based in Minnesota, and began offering local and long distance voice services. In 1997 and 1998, we 
acquired three addltional business telephone systems companies and launched voice services in five additional markets, including 
Denver, Phoenix, Portland, Salt Lake City and Seattle. In December 1999, we activated our tirst switch. In January 2000, we acquired 
an Internet service provider and began providing advanced data services. In March 2000 we began providing voice and data services 
over our network, which began our transition to a facilities-based competitive communications services provider. In January 2001, we 
acquired a business telephone systems company in Salt Lake City. On December 3 I ,  2004, we consummated our eighth acquisition, 
ATI, whereby we enhanced our presence in Washington, Oregon and Nevada and entered California. 

We measure our operational performance using a variety of indicators including revenue growth, the percentage of our revenue 
that comes from customers that we serve on-switch, gross margin percentage, operating expenses as a percentage of revenue and 
access line churn rates. We monitor key operating and customer service metrics to improve customer service, maintain the quality of 
our network and reduce costs. 

The telecommunications industry is highly competitive. We believe we compete principally by offering superior customer 
service, accurate billing, a broad set of services and system and competitive pricing. We compete with the RBOCs, other competitive 
coinmunications services providers, and long distance and data service providers. While wireless providers are competmg with us, we 
do not believe they are a competitive threat in the market nor are they likely to be in the near future, because of the different service 
standards that business customers require. 

Early in our development, we expanded into new markets generally through acquisitions of companies that we augmented with 

Key Components of Results of Operations 

and data service. Revenue from local telephone service consists of charges for basic local service, including dedicated TI access, and 
custom-calling features such as call waiting and call forwarding. Revenue kom long distance service consists of per-minute-of-use 
charges for a full range of traditional switched and dedicated long distance, toll-free calling, international, calling card and operator 

Revenue. Network services revenue consists primarily of local dial tone, switched access lines, long distance, access charges, 



commissions. We entered into agreements with Qwest and Verizon for UNE-P replacement products in 2005. As of December 3 I ,  
2005, we had approximately 50,000 access lines in service that were formerly categorized as UNE-P access lines and are now 
provided under commercial agreements. The Qwest UNE-E agreement was terminated with the adoption of Qwest’s commercial 
W E - P  replacement product, QPP, and all Qwest UNE-E lines were moved to QPP on January I ,  2005. We believe we will incur 
higher costs in 2006 to obtain access to certain eleinents of telecommunications platforms as a result of the Triennial Review Remand 
Order. 

Our network services cost of revenue also includes the fees we pay for long distance, data and other services. We have entered 
into long-term wholesale purchasing agreements for these services. Some of the agreements contain significant termination penalties 
andor minimum usage volume commitments. In the event we fail to meet minimum volume commitments, we may be obligated to 
pay underutilization charges. We do not anticipate having to pay any underutilization charges in the foreseeable future. 

We carefully review all of our vendor invoices and frequently dispute inaccurate or inappropriate charges. In cases where we 
dispute certain charges, we frequently pay only undisputed amounts on vendor invoices in order to pay proper amounts owed. Our 
single largest vendor is Qwest. We use estimates to determine the level of success in dispute resolution and consider past historical 
experience, basis of dispute, financial status and cuiTent relationship with vendors and aging of prior disputes in quantifying our 
estimates. 

We account for all of our network depreciation in depreciation and amortization expense and do not have any depreciation 
expense in cost of revenue. 

Our most significant business telephone systems costs of revenue are the equipment purchased from manufacturers and labor for 
service installation. To take advantage of volume purchase discounts, we purchase equipment primarily from three manufacturers 
pursuant to master purchase agreements we have with these manufacturers. For all business telephone systems installations, our policy 
is to require a 30% deposit before ordering the equipment so our risk of excess inventory or inventory obsolescence IS low. Business 
telephone systems cost of revenue also includes salaries and benefits of field technicians as well as vehicle and incidental expenses 
associated with equipment installation, maintenance and service provisioning. 

Sales, General and Administrative. Sales, general and administrative expenses are comprised primarily of salaries and benefits, 
bonuses, commissions, occupancy costs, sales and marketing expenses, bad debt, billing and professional services. 

Determining our allowance for doubtful accounts receivable requires significant estimates. We consider two primary factors in 
detennining the proper level of the allowance, including historical collections experience and the aging of the accounts receivable 
portfolio. We perfonn a credit review process on each new customer that involves reviewing the customer’s current service provider 
bill and payment history, matching customers with the National Telecommunications Data Exchange database for delinquent 
customers and, in some cases, requesting credit reviews through Dun and Bradstreet. For 2003,2004 and 2005, our bad debt expense 
as a percentage of revenue was 0.4%, OS%, and OS%, respectively. 

Depreciation and Amortization Our depreciation and amortization expense currently includes depreciation for network related 
voice and data equipment, back oftice systems, furniture, fixtures, leasehold improvements, oflice equipment and computers. All 
internal costs directly related to the expansion of our network and operating and support systems, including salaries of certain 
employees, are capitalized and depreciated over the lives of the switches or systems, as the case may be. Capitalized customer 
installation costs are amortized over the approximate average life of a customer, which is currently 48 months. Detailed time studies 
are used to determine labor capitalization. These time studies are based on employee time sheets for those engaged in capitalizable 
activities. 
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revenue is primarily due to the inclusion of ATI, which was acquired on December 31,2004, and, to a lesser extent, an increase in the 
average number of voice and data access lines in service. Over the past 12 months the number of voice lines increased by 56.0% to 
270,662 lines at December 31,2005, and the number of data lines increased by 88.4% to 144,790 lines at December 31,2005. The 
growth in revenue associated with access line growth was partially offset by declines in pre-subscribed interexchange carrier charge 
(PICC) revenue, access revenue per minute of use and a decline in data revenue per line. The decline in PICC revenue was related to 
our dispute with Global Crossing, which was resolved in June 2005. As a result of that dispute, we did not record approximately $0.3 
inillion per month of PICC revenue beginning in November of 2004. Access revenue per minute of use declined as a result of the 
scheduled FCC reduction of interstate rate levels in June 2004. Data revenue per line declined due to a Combination of customers 
purchasing more bandwidth at discounted prices and general pricing pressures for data services in our markets. We expect all of the 
above trends in PICC revenue, access revenue and data revenue per line to continue for the foreseeable future. We expect a 10-15 
basis point increase in customer line chum in the first quarter of 2006 related to the AT1 system integration work in addition to nonnal 
seasonality that we typically see between the fourth and first quarters of each year. This increase will most likely negatively impact 
our line growth in the first quarter by one to two thousand lines. However, we believe any increase in customer line chum will be 
temporary in nature based on current customer service statistics. We expect to return to historical chum levels in the second quarter of 
2006. 

As we continue to grow, our size and customer line chum will begin to limit our access line growth rate on both an absolute and a 
percentage basis unless we increase our sales force and extend our network footprint. 

BTS. BTS revenue was $25.9 million for the year ended December 3 1,2005, a decrease of 1.6% from $26.3 inillion for the year 
ended December 31,2004 due to a one-time revenue adjustment of $0.5 million made in 2005. We cannot predict future trends in 
capital spending by small and medium-sized business customers. 

Cost of Revenue. Cost of revenue for the years ended December 31,2004 and 2005 is as follows: 

Year Ended December 31, 
2004 200s %Change 

Network services $47.3 85.9 81.4% 
Cost of revenue (in millions): 

16.0 - 16.1 1 .o BTS - 
Total cost of revenue 61.1% 

Network Services. Network services cost of revenue was $85.9 million for the year ended December 31,2005, an increase of 
81.4% from $47.3 million for the year ended December 31,2004. This increase is primarily due to the inclusion of ATI, which was 
acquired on December 31,2004, and recording approximately $4.7 inillion in costs related to the settlement with Global Crossing in 
June 2005. As a percentage of related revenue, network services cost of revenue for 2005 increased to 42.6% from 35.9% for 2004. 
This increase was primarily due to the Global Crossing settlement impact and the inclusion of ATI. 

As a percentage of related revenue, BTS cost of revenue for the year ended December 31,2005 increased to 62.3% from 60.7% for the 
year ended December 31,2004, primarily due to the one-time revenue adjustment discussed above. We do not expect future 
improvements in BTS cost of revenue as a percentage of related revenue unless we are able to significantly increase BTS revenue and 
therefore achieve greater volume discounts or economies of scale in our workforce. 

BTS. BTS cost ofrevenue was $16.0 million and $16.1 inillion for the years ended December 31, 2004 and 2005, respectively. 
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Year Ended December 31,2004 Compared to Year Ended December 31,2003 
Revenue. Revenue for the years ended December 3 I ,  2003 and 2004 is as follows: 

Year Ended DecemberSI. 

Network Services. Network services revenue was $131.8 million for the year ended December 31,2004, an increase of 14. I %  
from $ I 1  5.5 million for the year ended December 3 I ,  2003. The increase in revenue was primarily due to an increase in the average 
number of voice and data access lines in service. From 2003, the number of voice lines increased by 11. I %  to 173,492 lines at 
December 31,2004, and the number of data lines increased by 52.9% to 76,861 lines at December 31,2004. The growth in access 
lines was partially offset by declines in PICC revenue, access revenue per minute of use and a decline in data revenue per line. The 
decline in PICC revenue was related to our dispute with Global Crossing. As a result of that dispute, we elected not to record 
approximately $0.3 million per month of PICC revenue beginning in November of 2004. Access revenue per minute of use declined as 
a result of the scheduled FCC reduction of interstate rate levels. Data revenue per line declined due to a combination of customers 
purchasing more bandwidth at discounted prices and general pncing pressures for data services in our markets. 

year ended December 31,2003 due to a higher level of new system sales in 2004. 
BTS. BTS revenue was $26.3 million for the year ended December 31,2004, an increase of 2.7% from $25.6 million for the 

Cost of Revenue. Cost of revenue for the years ended December 31,2003 and 2004 is as follows: 

Year Ended December 31. 
2003 2004 %Change -- 

Cost of revenue (in millions): 
Network services $45.0 $47.3 5.1% 

15.8 - 16.0 1.2 BTS - 
Total cost of revenue - $60.8 - $63.3 4.1% 

Network Services. Network services cost of revenue was $47.3 million for the year ended December 31,2004, an increase of 
5.1% from $45.0 million for the year ended December 3 1, 2003. This increase is due to our growth in access lines. As a percentage of 
related revenue, network services cost of revenue for 2004 declined to 35.9% from 39.0% for 2003. This improvement was due to the 
increase in our percentage of access lines on-net to 8 I % as of December 3 1, 2004 from 74% as of December 3 1,2003. 

BTS. BTS cost of revenue was $15.8 million and $16.0 million for the years ended December 3 I ,  2003 and 2004, respectively. 
As a percentage of related revenue, BTS cost of revenue for the year ended December 31,2004 decreased to 60.7% from 61.6% for 
the year ended December 31,2003, due to better labor utilization. 
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goveminent debt securities with maturities of inore than three months but less than one year. The securities represent additional 
liquidity for us. 

Financings. In March 2004, we completed an offering of $100.0 million of 8 3/8% senior second secured notes due 2010 at a 
discount resulting in gross proceeds of $84.8 inillion. We used the proceeds from our offering to retire bank debt, pay fees related to 
the offering and provide additional liquidity to our company. After repayment of our senior secured bank facility and fees related to 
the issuance of the notes, we received incremental cash of approximately $13.2 million. In November 2004, we completed our 
offering of $65.0 inillion of 8 318% senior second secured notes due 2010 at a discount resulting in gross proceeds of $5 1.4 million. 
On Deceinber 30,2004, our equity sponsors purchased 20.0 million shares of new convertible preferred stock for net cash proceeds of 
$15.0 million. We used the proceeds from our offerings to complete our acqu 
shares of our Series A convertible preferred stock for $5.1 million and to pay fees related to the notes offering. On Aubwst 9,2005, we 
consummated an initial public offering of 5,357,143 of our coininon stock at $14.00 per share. Net proceeds froin the offering, after 
deducting underwriting discounts and commissions, were $69.8 million. Proceeds were used to redeem $50.6 million accreted value 
($57.8 million principal amount) of our 8 3/8% senior second secured not& due 2010; to pay a $6.1 inillion premiuin due upon 
redemption of the notes; and to pay $2.7 million of fees and expenses associated with the offering. 

Cash Flows Provided by OperatingActivities. Cash provided by operating activities was $14.8 million for 2005 compared to 
cash provided by operating activities of $25.4 inillion for 2004. The decrease in cash provided by operating activities was due to an 
$ I  I .7 inillion increase in cash interest payments. During 2005, we paid $6. I inillion related to the redemption of 35% of our senior 
second secured notes due 2010 and $5.6 inillion related to additional interest payments as a result of our $65.0 million senior second 
secured notes due 2010 issued on November 29,2004. 

million for 2003. Our improvement in cash provided by operating activities was priinarily due to our growth in gross profit 
accompanied by a smaller increase in our operating expenses. Working capital iinproved priinarily through iinprovement in our 
accounts receivable collections and our accounts payable days outstanding. 

$78.3 million for 2004 and $25.0 inillion for 2003. The decrease in cash used in investing activities froin 2004 to 2005 was primarily 
due to 2004 activity including the acquisition of AT1 on December 31,2004. Also, the activity related to available-for-sale securities 
was a net use of cash in 2004 of $6.2 inillion versus $I  .8 inillion of net cash provided in 2005. Cash used for investing in the 
inaintenance and expansion of our network and back oftice systeins and custoiner installation increased $6.1 million in 2005 versus 
2004. The increase in cash used in investing activities from 2003 to 2004 was primarily due to the acquisition of AT1 on December 31, 
2004. In 2004 we also used cash to invest in available-for-sale securities with inaturity dates of six inonths or less. In 2003, all of our 
cash used in investing activities was for the inaintenance and expansion of our network and back office systeins and custoiner 
installation. 

Cash Flows Provided by (Used in) Financing Activities. Cash provided by financing activities was $15.6 inillion for 2005. The 
proceeds from our initial public offering of our common stock, after deducting underwriting discounts and commissions, were $69 8 
million. Proceeds were used to redeem $50.6 inillion accreted value ($49.2 million book value; $57.8 principal amount) of our 8 3/8% 
senior second secured notes due 2010; to pay a $6. I million preiniuin due upon redemption of the notes, which is included in interest 
expense; and to pay $2.7 inillion of fees and expenses associated with the offering. We also used cash for payments on capital lease 
obligations. Cash provided by financing activities was $70.8 inillion for 2004. The net proceeds froin the issuance of the senior second 
secured notes in March 2004 generated approximately $13.2 million, which is net of a $1.6 inillion prepayment penalty mentioned 
previously. The 

on of AT1 for $45.5 million, to redeem 6,780,541 

Cash provided by operating activities was $25.4 million for 2004 coinpared to cash provided by operating activities of $16.7 

Cash Flows Used in Investing Activities. Cash used in investing activities was $31 .O million for 2005 compared to 



be available on terms acceptable to us or our stockholders, or at all. Insufficient funds may require us to alter our business plan or take 
other actions that could have a material adverse effect on our business, results of operations and financial condition. If issuing equity 
securities raises additional funds, substantial dilution to existing stockholder may result. 

Contractual Obligations 

Less Than More Than 

Notes payable 

1-3 Years 3-5 Years Total One Year Five Years 

$147,448 $8,982 $ 17,964 $ 120,502 $ - (Dollars in thousands) 

- Capital lease obligations 6,294 3,011 3,256 27 
Operating lease obligations 24,133 4,929 9,187 5,745 4,272 
Purchase obligations 2,544 1,101 1,443 - - 

The contractual obligation for notes payable includes related interest payments and assumes all notes currently outstanding are 
outstanding prior to the date of mandatory redemption and also assumes the notes are not othenvise required to be redeemed in a 
greater amount. 

Application of Critical Accounting Policies 

have been prepared in conformity with accounting principles generally accepted in the United States. The preparation of our financial 
statements requires management to make estimates and assumptions that affect the reported amounts of assets and liabilities, revenues 
and expenses, and related disclosure of any contingent assets and liabilities at the date of the financial statements. Management 
regularly reviews its estimates and assumptions, which are based on historical factors and other factors that are believed to be relevant 
under the circumstances. Actual results may differ from these estimates under different assumptions, estimates or conditions. 

Critical accounting policies are defined as those that are reflective of significant judgments and uncertainties, and potentially 
result in materially different results under different assumptions and conditions. See Note 1 of the Notes to Consolidated Financial 
Statements for additional disclosure of the application of these and other accounting policies. 

Accounts Receivable and Allowance for Doubrful Accounts 

Accounts receivable are initially recorded at fair value upon the sale of products or services to customers. Significant estimates 
are required in determining the allowance for doubtful accounts receivable. We consider two primary factors in determining the proper 
level of allowance, including historical collections experience and the aging of the accounts receivable portfolio. The allowance for 
doubtful accounts is based on the best facts available to us and is reevaluated and adjusted as additional infonnation is received. We 
have a credit policy that helps minimize credit risk. We believe this risk is limited due to the large number and diversity of clients that 
comprise our customer base. 

Valuation of Goodwill and Other Intangible Assets 

unit are less than the carrying amount, an impairment charge is recognized. In accordance with SFAS No. 142, Goodwill and Other 
Intangible Assets, management completed its annual impairment test in the fourth quarter of 2004 and 2005 and determined that 
goodwill had not been impaired. 

Our discussion of the financial condition and results of operations are based upon the consolidated financial statements, which 

Goodwill is tested at least annually for impainnent at the reporting unit level. If the undiscounted future cash flows of a reporting 
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Cost of Revenue 

We carefully review all of our vendor invoices and frequently dispute inaccurate or inappropriate charges. In cases where we 
dispute certain charges, we frequently pay only undisputed amounts on vendor invoices in order to pay the proper amounts owed. We 
record costs net of disputed amounts based on our expected outcome of disputes that are initiated. We use significant estimates to 
determine the level of success in dispute resolution and consider past historical experience, basis of dispute, financial status of the 
vendor and current relationship with the vendor and aging of prior disputes in quantifying our estimates. Disputes are common in  our 
industry and we believe our treatment of disputes is consistent with industry practice. 

We believe our cost of revenue accrual is sufficient to cover all outstanding disputes that we may lose. In addition, we accrue for 
expected costs that have not yet been invoiced and we believe our cost of revenue accrual is sufficient to cover these costs as well. 

New Accounting Pronouncements 
In November 2004, the Financial Accounting Standards Board (“FASB) issued SFAS No. 151, Inventory Costs. This statement 

requires that abnormal amounts of idle facility expense, freight, handling costs and spoilage be recognized as current-period charges. 
This statement also requires that fixed production overhead be allocated to inventory costs incurred by us beginning in fiscal 2006. We 
do not expect the adoption of this statement will have a material impact on our consolidated financial statements. 

FASB Statement No I23 and FASB Statemenf No. 95, which requires all share-based payments to employees, including grants of 
employee stock options, to be recognized in the income statement based on their fair values. Prior to SFAS No. 123R, only certain pro 
forma disclosures of fair value were required. SFAS 123R must be adopted no later than the beginning of the first fiscal year 
beginning after June 15,2005. We adopted SFAS 123R on January I ,  2006. 

We will use the modified prospective method in which compensation cost is recognized beginning with the effective date 
(a) based on the requirements of SFAS 123R for all share-based payments granted after the effective date and (b) based on the 
requirements of SFAS 123 for all awards granted to employees prior to the effective date of SFAS 123R that remain unvested on the 
effective date. We are evaluating the potential impact on the financial Statements. 

In December 2004, the FASB issued SFAS No. 153, E.rc/zanges ofNonnionetaiy Assets. SFAS No. 153 addresses the 
measurement of exchange of nonmonetary assets. SFAS No. 153 eliminates the exception from fair value measurement for 
nonmonetary exchanges of similar productive assets in paragraph 21(b) of APB Opinion No. 29, Accormtingfor Nonmonetary 
Transactions, and replaces it with an exception for exchanges that do not have commercial substance if the future cash flows of the 
entity are expected to change significantly as a result of the exchange. SFAS No. 153 is effective for nonmonetary asset exchanges 
occurring in fiscal periods beginning after June 15, 2005. We will adopt the provisions of SFAS No. 153 on January 1,2006. The 
adoption of this statement will not have a material impact on our consolidated financial statements. 

Principles Board Opinion No. 20, Accoirnting Changes, and FASB Statement No. 3, Reporting Accoirrrtirig Changes 111 Interua 
Financial Statements, and requires the direct effects of accounting principle changes to be retrospectively applied. The existing 
guidance with respect to accounting estimate changes and corrections of errors is carried forward in SFAS No. 154. SFAS No. 154 is 
effective for accounting changes and corrections of errors made in fiscal years beginning after December 15,2005. 

In December 2004, as amended on April 14,2005, the FASB issued SFAS No. 123R, Share-Based Payment: an amendment of 

In May 2005, the FASB issued SFAS No. 154, Accorrntrng Changes and Error Corrections. SFAS No. 154 replaces Accounting 





~~ ~ 

Exhibit 
Number Description 
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Eschelon Teiecom, Inc. 

Schedule 11-Valuation and Qualifying Accounts 

Years Ended December 31,2003,2004 and 2005 

(Dollars in thousands) I 

Additions Balance Acquired 
Balance at Charged to Through Balance at 
Beginning Costs and Less Acquisition on End 
of Year 

Allow 
RW 

2003 $2,018 
739 1,567 (1,894) 405 817 

2005 817 2,338 (2,663) - 492 
2004 

Additions Balance Acquired 
Balance at Charged to Through Balance at 
Beginning Costs and Less Acquisition on End 

Valuation Allowance for Deferred 

2003 $ 38,482 $ 6,279 $- $44,761 

2005 46,139 11,661 - - 57,800 

Income Tax Assets 

2004 44,761 1,378 - 
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Eschelon Telecom, Inc. 

Consolidated Balance Sheets 
(Dollars in Thousands, Except per Share Amounts) 

December 31. 

S 26,435 S 26,062 

ble-for-sale sec 

Liabilities and 
Current liabiliti 

Accrued office rent 

Series B convertible preferred stock, $0.01 par value per share; ?5,000,000 share 
and ?O,OOO,OOO shares issued and outstanding on December 3 I ,  2004 

Accumulated deficit ( IX,Oj6 ) (155,047) 
Deferied cornpensati (34 )  (1,101) 

(8,180) 92.253 
Total liabilities and stockh 







Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

1. Summary of Significant Accounting Policies (Continued) 

Property and equipment consists of the following: 

Leasehold improvements 
Switching and data equipment and software 

Less accuinulated depreciatio 

December 31. 
2004 2005 

$ 590 $ 1,375 
-- 

16,746 18,229 
34,534 41,897 
19,504 23,765 
99,736 134,661 

171,110 219,927 
(68.261 ) (93.475 ) 

$ 102,849 IE 126.452 - 
Total depreciation expense was $19,270, 18,684 and 25,565 for the years ended December 31,2003,2004 and 2005, 

respectively. 

The Company rekiews all long-lived assets for impainnent in accordance with SFAS No. 144, Accountrngfor the Impairment 
and Disposal oJ’Long-Lived Assets. Under SFAS No. 144, impainnent losses are recorded on long-lived assets used in operations 
when events and circumstances indicate the assets might be impaired and the undiscounted cash flows estimated to be generated by 
those assets are less than the carrying amounts of those assets. 

Goodwill and Other Intangible Assets 

Goodwill is tested at least annually for impairment at the reporting unit level. If the implied fair value of a reporting unit is less 
than the carrying amount, an impairment charge is recognized. In accordance with SFAS No. 142, Goodwill and Orher Intangible 
Assets, management completed its annual impainnent test in the fourth quarter of 2004 and 2005 and determined that goodwill had not 
been impaired. 

On September 15,2005, the Company redeemed 35% of its outstandmg 8 3/8% senior second secured notes due March 15,2010. 
In connection with the redemption, the Company wrote off a proportionate amount of the associated debt issuance costs resulting in a 
net decrease to intangible assets and a correspondlng increase to interest expense of $2,579. 



Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

I 

1. Summary of Significant Accounting Policies (Continued) 

Acconnts Receivable and Allowance for Doubtful Accounts 

are required in determining the allowance for doubtful accounts receivable. The Company considers two primary factors in 
determining the proper level of allowance, including historical collections experience and the aging of the accounts receivable 
portfolio. The allowance for doubtful accounts is based on the best facts available to the Company and IS reevaluated and adjusted as 
additional information is received. 

Use of Estimates 

The preparation of financial statements in conformity with United States generally accepted accounting principles requires 
management to make estimates and assumptions that affect the amounts reported in the financlal statements and accompanying notes. 
Actual results could differ from those estimates. 

Accumulated Other Comprehensive Income 

other comprehensive income is presented in the consolidated statements of stockholders’ equity (deficit). 

I Accounts receivable are initially recorded at fair value upon the sale of products or services to customers. Significant estimates 

, 

Accumulated other comprehensive income represents unrealized gains on available-for-sale securities, net of tax. Accumulated 

The components of accumulated other comprehensive income are as follows: 

Balance, December 3 I ,  2004 
Net unrealized gain (loss) on fin 
Balance, December 31,200 

Income Taxes 

Taues. Deferred tax liabilities are recognized for temporary differences that will result in taxable amounts in future years. Deferred tax 
assets are recognized for deductible temporary differences and tax operating loss and tax credit carryforwards. Deferred tax assets and 
liabilities are measured using the enacted tax rates expected to apply to taxable income in the penods in which the deferred tax asset or 
liability is expected to be realized or settled. The Coinpany assesses the likelihood that its deferred tax assets will be recovered from 
future taxable income and the Company records a valuation allowance to reduce its deferred tax assets to the amounts it believes to be 
realizable. The Company has concluded that a full valuation allowance against its deferred tax assets was appropriate. 

Net Income (Loss) Per Share 

share is computed based on the weighted average number of common 

The Company accounts for income taxes under the liability method in accordance with SFAS No. 109, Accounringfor fncome 

Basic earnings per share is computed based on the weighted average number of common shares outstanding. Diluted earnings per 

F-11 



Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

1. Summary of Significant Accounting Policies (Continued) 

costs and spoilage be recognized as current-period charges. This statement also requires that fixed production overhead be allocated to 
inventory costs beginning in fiscal 2006. The Company does not expect that the adoption of this statement will have a material impact 
on its consolidated financial statements. 

FASB Stutement No. 123 and FASB Statement No. 95, which requires all share-based payments to employees, including grants of 
employee stock options, to be recognized in the income statement based on their fair values. Prior to SFAS No. 123h only certain pro 
forma disclosures of fair value were required. SFAS 123R must be adopted no later than the beginning of the first fiscal year 
beginning after June 15,2005. The Company adopted SFAS 123R on January 1,2006. 

The Company will use the modified prospective method in which compensation cost is recognized beginning with the effective 
date (a) based on the requirements of SFAS 123R for all share-based payments granted after the effective date and (b) based on the 
requirements of SFAS 123 for all awards granted to employees prior to the effective date of SFAS 123R that remain unvested on the 
effective date. The Company is evaluating the potential impact on its financial statements. 

In December 2004, as amended on April 14,2005, the FASB issued SFAS No. 123R, Share-Based Payment: an amendment of 

In December 2004, the FASB issued SFAS No. 153, Exchanges ojhronmorietary Assets. SFAS No. 153 addresses the 
measurement of exchange of nonmonetary assets. SFAS No. 153 eliminates the exception from fair value measurement for 
nonmonetary exchanges of similar productive assets in paragraph 21 (b) of APB Opinion No. 29, Accoruiringfor Nonriiorzetary 
Trunsactions, and replaces it with an exception for exchanges that do not have commercial substance if the future cash flows of the 
entity are expected to change significantly as a result of the exchange. SFAS No. 153 is effective for nonmonetary asset exchanges 
occurring in fiscal periods beginning after June 15,2005. The Company will adopt the provisions of SFAS No. 153 on January 1, 
2006. The adoption of this statement will not have a material impact on the Company’s consolidated financial statements. 

Principles Board Opinion No. 20, Accounting Changes, and FASB Statement No. 3, Reporting Accorrnting Cltariges bi fnferbir 
Finariciaf Statements, and requires the direct effects of accounting principle changes to be retrospectively applied. The existing 
guidance with respect to accounting estimate changes and correctlons of errors is carried forward in SFAS No. 154. SFAS No. I54 is 
effective for accounting changes and corrections of errors made in fiscal years beginning after December 15,2005. 

In May 2005, the FASB issued SFAS No. 154, Accotrnting Changes arid Error Corrections. SFAS No. 154 replaces Accounting 

2. Acquisitions 

Advaiiced TelConi, liic 

On October 13,2004 the Company entered into an agreement to purchase all of the outstanding common stock of Advanced 
TelCom, Inc. (ATI) for $45,543, net of cash acquired. The transaction closed on December 3 1, 2004. The closing of this transaction 
gives the Company a leading market position among competitive local exchange carriers within the Pacific Northwest, acquiring more 
than 18,000 business customers that utilize approximately 124,000 access lines. The Company expects to benefit from operating 
synergies from consolidating ATl‘s operations into its existing business. 

F-13 



Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

2. Acquisitions (Continued) 

date on which AT1 emerged from bankruptcy) through December 3 1,2003. 

General Electric Bzrsmness Prodztctrvrty Solutions 

all other assets of General Electric Business Productivity Solutions, Inc. (GE BPS) for $ I  00. The transaction closed on March 3 I ,  
2005 and was be accounted for as a discontinued operation. GE BPS constitutes a group of assets that can be clearly distinguished 
operationally and for financial reporting purposes from the rest of the Company Management has determined that the group of assets 
does not fit the Company's future business model and committed to sell the net assets with an original carrying value of $216, which 
approximated the fair value less cost to sell the group of assets At March 31,2005 the Company detennined that the plan of sale 
criteria in SFAS No 144, Accoirnting for the Inzparrnzenf or Disposal of Long-Lived Assets, had been met and classified the assets and 
liabilities accordingly on the balance sheet. 

of $326 and is presented in the consolidated statement of operations. 

3. Investments 

ATl's consolidated financial information included in the 2003 pro forma results represents the period from May 15,2003 (the 

On October 13,2004 the Company entered into an agreement with General Electric Capital Corporation to purchase substantially 

On October I ,  2005, the Company sold its discontinued operation for $320, net of sales costs incurred The sale resulted in gain 

At December 31,2005, available-for-sale securities consist of the following. 

Unrealized 
Holding 

US. government age 
Corporate obligations 
Total available-for-sale secur 

At December 31,2004, available-for-sale securities consists of the following 

Unrealized 
Holding 

U S. government agencies 
Corporate obligations 
Total available-for-sale securitie 

All debt securities as of December 31,2004 and 2005, have maturities of sis months or less 

4. Notes Payable 

In June 2002, the Company entered into a negotiated debt restructuring, which included the reduction of outstanding debt under 
its senior secured credit facility from $139,293 to $57,062. ln the restructuring, certain lenders with outstanding principal and interest 
due of $65,778 chose to receive $12,229 in cash to cancel all liabilities, as a result of which the Company recorded a pre-tax gain of 
$53,549 In accordance 
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Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

1. Notes Payable (Continued) 

the Company’s initial public offering of the Company common stock (see Note 8) were used to redeem the notes. 

The carrying value of the notes is comprised of the following as of December 31. 

The carrying amount, net of discount, of the Company’s debt instruments in the consolidated balance sheets at December 31, 
2004 and 2005 approximates fair value 

5. Commitments and Contingencies 

agreement requires that the Company maintain 
In April 2003, the Company entered into a five-year agreement with MCI to purchase colocation/LIS transport services The 

April 2005-March 2006 $ 88/inonth 
April 2006March 2007 $ 93/month 
April 2007-March 2008 $ 97/month 

The Company will pay an underutilization charge for any amounts billed under the monthly minimum 

In 2000, the Company entered into an amendment of an earlier Master Purchase and Services agreement with Nortel 
Networks, Inc. (Nortel Networks). Under the amendment, the Company committed to purchase and/or license $100,000 of Nortel 
Networks’ equipment or services. However, the Company IS confident that, due to Nortel Networks’ discontinuance of certain product 
lines contemplated in the Amended Master Purchase and Services agreement, neither party will be held to the conditions of the 
contract 

Legal Proceedings 

salesperson’s economic relationship with his new employer in the amount of $376 plus costs. The Company had reason to believe the 
former employee was violating his non-solicitation agreement with the Company The Company appealed the judgment because, 
among other reasons, the 

In August 2004, a Nevada state court entered ajudgment against the Company for intentionally interfering with a former 
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Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

I 

8. Capital Stock (Continued) 

Telecom, Inc. Stock Option Plan of 2002: 
The following table summarizes the options to purchase shares of the Company’s common stock under the Eschelon 

Shares Plan Weighted 
Available for Options Average 

Balance at December 3 1,2002 

Options Outstandine Options Exercisable 
Weighted- 
Average Weighted- Weighted- 

Number Remaining Average Number Average 
Contractual Life Exercise Price Exercisable 

7.85 years $ 2.38 521,144 
205,328 9.56 years $ 12.24 

1,167,490 8.15 years 

Restricted Common Stock 

Company records compensation expense as the restrictions are removed from the stock. In 2005, the Company granted 9,350 shares of 
restricted coininon stock to certain directors. Total compensation expense related to restricted common stock for the years ended 
December 31,2003,2004 and 2005 was $70, $20 and $39, respectively. 

In 2003, the Company granted 183,399 shares of restricted coininon stock to certain directors and members of management. The 
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Eschelon Telecom, Inc. 
Notes to Consolidated Financial Statements (Continued) 

(Dollars in Thousands, Except per Share Amounts) 

IO. Condensed Consolidating Financial Information (Continued) 

The following tables present condensed consolidating balance sheets for the years ended December 31,2004 and 2005 and 
condensed consolidating statements of operations for the years ended December 3 1,2003,2004 and 2005. 

Condensed Consolidating Balance Sheets 
As of December 31,2004 

Esehelon 
Esehelon Operating Guarantor 

Teleeom. Inc. 
Asset 

Restricted cash 722 722 
Available-for-sale securities 
Accounts receivable 
Other receivables 
Inventories 
Prepaid expenses 

Total current assets 

Investment in affili 

Current liabilities: 
Accounts payable 
Accrued telecommunication costs 
Accrued office rent 
Accrued interest expense 
Other accrued expenses 
Deferred revenue 
Accrued compensation expenses 

34,475 
82,550 
58,998 

1,042 

12.548 
$ 189,613 

- 

(deficit) 

$ 4,314 - 
1,722 - 

489 

2,172 
- 

- 26,076 60.55 I 
20,299 

943 
- 

- 38.776 - 38.776 

$ 9,487 
2,190 

614 
1 

1.526 - - 1.629 103 maturities 
Total current liabilities 10,223 26,620 
Long-tenn liabilities 

76 - 554 

Capital lease obligation, current 

Capital lease obligation, less current 
maturities 2,607 

227.12 I 
Total liabilities 240,627 
Convertible preferred stock 63,155 
Stockholders’ equity (deficit) (1 14.169) 
Total liabilities and stockholders’ 

- 

$ 189.613 $ 7.890 $ 98,614 equity (deficit) 

- 217 
137,778 - 

(174,370) (53,351) 
(32,523) (25,960) 

40,413 124.574 
- - 

- 2,824 
- 137,778 
- - ~ - -  - 182, I44 
- 63,155 

(58.998) (8.180) 

$ (58.998) 
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Payable in advance and without notice in monthly installments (each equal to one-twelfth of the Annual Rent) on the 
Commencement Date and on the first day of each calendar month thereafter during the Term. 

Effective on the Amendment Date, the following is added as Article 32 00. 4. 

ARTICLE 32 00 Additional Premises 

32.01 
hereto. hereby deemed to contain 46.664 square feet. For the purpose of calculating Occupancy Costs, 31.61 1 square feet of the 
Additional Premises is in the Investors Building, shown on Exhibit 2 attached hereto and 15,053 square feet of the Additional 
Space is in the Roanoke Building, shown on Exhibit 3 attached hereto 

32 02 “Term” The Term on the Additional Premises shall commence on the “Additional Premises Commencement Date” 
which shall be April 1,2006, subject to the substantial completion of Tenant Improvements set forth in Article 33 00 of this 
Lease and terminate on the same day of the Premises. 

32.03 

“Additional Premises” means the area on the eleventh floors of the Buildings as indicated on Exhibit I attached 

“Rent” Tenant shall pay to Landlord as Annual Rent for the Additional Premises, the following: 

Monthly 
Term Annual Rent Rent 

4-1 -06 - 3-3 1-07 
4-1-07 -3-31-08 
4-1-08- 3-31-09 
4-1-09-3-31-10 

4-1-11 -3-31-12 
4-1-12- 11-31-12 

4-1-10 -3-31-1 1 $ 450,307.60 $ 37,525.63 

12-1-12 - 5-31-13 

Payable in advance and without notice in monthly installments (each equal to one-twelfth of the Annual Rent) on the Additional 
Premises Coininencenient Date and on the first day of each calendar month thereafter during the Term. 

32.04 “Occupancy Costs” Tenant shall pay to Landlord, at the times and in the manner provided in Article 4.06 of the 
Lease, the Occupancy Costs for the Additional Premises, determined for the Building in which the Additional Premises are 
located using Exhibit B-1 for Roanoke portion of Additional Premises and Exhibit B-2 for Investors portion of Additional 
Premises. 

5. Effective on the Amendment Date the following is added as Article 33 00 of the Lease 

ARTICLE 33 00 Landlord Work 

33.01 “Landlord Work” Prior to the Additional Premises Commencement Date, Landlord shall construct the Additional 
Preiiiises in accordance with the plans and specifications prepared by Tenant and approved by Landlord, (“the Plans”) which 
when approved shall be referenced as Exhibit 4 of this Amendment Landlord shall contribute an amount equal to $18 00 per 
square foot leased ($839,952 00) to offset the cost of the tenant improvements below the ceiling and Tenants occupancy of the 
Additional Preniises “Tenant Improvement Allowance” Landlord, at its expense, will install the ceiling to accommodate the 
Plans including a 2x2 ceiling grid, 2x2 acoustic ceiling tiles. HVAC diffusers, sprinkler 



IN WITNESS OF THIS LEASE Landlord and Tenant have properly executed it as of the date set out on page one. 

LANDLORD TENANT: 

ST. PAUL PROPERTIES, INC. 

By-Is1 R William Insera 

Its' V.P. 

By.Is/ Michael A Donahue 

Its VP Finance & Treasurer 

1-1 8-06 Michael A Donahue 
Date Executed Please Print Name 

1 U30105 
Date Executed 

Witness to the signature of Tenant if not incorporated. 
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EXHIBIT 10.13.7 

5T€I AMENDMENT OF LEASE FOR STOR4GE 

THIS 5th AMENDMENT OF LEASE FOR STORAGE (“5th Amendment”) is made on January 9,2006, between T.H.S. Northstar 
Associates Limited Partnership, a Minnesota limited partnership (“Landlord), whose address 625 Marquette Avenue South, 
Minneapolis, Minnesota 55402 and Escbelon Telecom of Minnesota, Inc., a Minnesota corporation (fMa Cady Communications, 
Inc , fMa Fishnet corn Inc.) (“Tenant”), whose address is 730 Second Avenue South, Suite 900, Minneapolis, Minnesota 55402 

RECITALS 

This 5th Amendment is based upon the following recitals: 

A. Landlord and Fishnet.com, Inc , a Minnesota corporation (“Fishnet corn”), entered into a Lease for Storage dated July 
30, 1996 (“Lease”), for certain premises known as Suite #SB-52 (“Premises”), containing approximately 840 rentable square feet, at 
the sub-basement level of the Northstar Center (“NStar Building”), 110 Second Avenue South, Minneapolis, Minnesota 55402 

B. Landlord and Fishnet.com amended the Lease as follows. 

( I )  1st Amendment of Lease for Storage dated March 10,1998, which, among other matters, extended the Lease Term 
to March 3 1,2003 (“1 st Extension”), 

( 2 )  2nd Amendment of Lease for Storage dated March 27, 1998, which, among other matters, expanded the Premises to 
encompass Suite #SB-SOC (“1st Expansion Space”) at the sub-basement level of the Northstar West Building, 625 Marquette 
Avenue South, Minneapolis, Minnesota 55402 (“NSWest Building”) (incorrectly identified in the 2nd Amendment as being 
located in the NStar Building), containing approximately 630 rentable square feet; and 

(3) 3rd Amendment of Lease for Storage dated April 30, 1999, which, among other matters, (a) further extended the 
Lease Term to June 30,2005 (“2nd Extension”) and (b) further expanded the Premises to encompass (i) Suite #SB-50 (“2nd 
Expansion Space”) at the subbasement level of the NStar Building, containing approximately 942 rentable square feet, and (ii) 
Suite #SB-50 (“3rd Expansion Space”) at the subbasement level of the NSWest Building, containing approximately 666 
rentable square feet, and 

(4) 4Ih Amendment of Lease for Storage dated October 31,2000, which further expanded the Premises to encompass (I) 
Suite #SB-GO (“4th Expansion Space”) at the sub-basement level of the NStar Building, containing approximately 599 rentable 
square feet, and (ii) Suite #SB-64 (“5th Expansion Space”) at the subbasement level of the NStar Building, containing 
approximately 940 rentable square feet (the Lease and the 1st. 2”d, 3rd and 4* Amendments, collectively, “Lease as amended). 

C. Tenant is the successor to the tenant’s interest of Fishnet corn under the Lease as amended by operation of law, being the 
surviving entity of an April 28, 2000. merger between Fishnet com and Cady Communications, Inc (n/k/a Eschelon Telecom of 
Minnesota, Inc ). 

D. Landlord and Tenant desire to further amend the Lease as amended to further extend the Tenn of the Lease, modify the 
Rent and othenwse amend the Lease as amended accordingly 

1 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~ ~ - ~ ~ ~  -----,- -m*.=ww-- 
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4. 
of Base Rent shall be calculated based on the following per annum and per rentable square foot rates: 

Minimum Annual Rent. During the Extended Lease Term, the Minimum Annual Rent and the Monthly Rental Installments 

Base Rental Payments 

Per Annum Base Rent Per Annum Base Rent 
Per Annum Base Rent Per Rentable Square Per Rentable Square 

Foot If Option A Is Foot If Option B h Per Rentable Square 

February I ,  2010 -January 31,201 1 
February 1,201 1 -February 28,2012 

5. 
Original Lease are hereby deleted and, in lieu thereof, the following are instead substituted: 

Basic Lease Provisions and Definitio-. (a) During the Extended Lease Term, the following portions of Section 1.01 of the 

Section 1.01 B. The term “Rentable Area” shall mean the number of rentable square feet comprising the Leased 
Premises as of February 1,2007, after either (a) Tenant’s delivery of the Commitment Letter (defined below) or (b) 
implementation of Plan A which shall consist of 19,652 square feet of office and 9,171 square feet of warehouse for a total of 
28,823 square feet or Plan B which shall consist of 20,926 square feet of office and 8,069 square feet of warehouse for a total 
of 28,995, as the case may be (and as each is defined below). Landlord shall use commercially reasonable standards, 
consistently applied, in determining the Rentable Area and the rentable area of the Building. Landlord‘s determination of 
Rentable Area shall conclusively be deemed correct for all purposes hereunder. 

Section 1.01D and E. The tenns “Minimum Annual Rent” and “Monthly Rental Installment” shall be based 
upon the rates set forth in Section 4 above. 

Section 1.01G. The term “Lease Term” shall mean the “Extended Lease Term” as set forth in Section 3 above. 

Section 1.01 K. The term “Broker” shall mean Todd Braufman of Equis Corporation. 

The following parts of the Original Lease are hereby deleted and, the lieu thereof, the following is instead (b) 
substituted: 

2 
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I. Landlord’s Insurance. The following is hereby added as an additional Section 9.03: 

During the Lease Term, Landlord shall malntain the following types of insurance, in the amounts specified below 
(the cost of which shall be included in Operating Expenses): (a) commercial property insurance pol~cy covering the Building 
(at its full replacement cost), but excluding Tenant’s personal property; (b) commercial general public liability insurance 
covering Landlord for claims arising out of liabihty for bodily injury, death, personal injury, advertising injury and property 
damage occurring in and about the Building and othenvlse resulting from any acts and operations of Landlord, its agents and 
employees; (c) rent loss insurance; and (d) any other insurance coverage deemed appropriate by Landlord or required by 
Landlord’s lender. All of the coverages described in (a) through (d) shall be determined from time to time by Landlord, in its 
sole discretion. All insurance maintained by Landlord shall be in addition to and not in lieu of the insurance required to be 
maintained by the Tenant. 

8. 
substituted: 

Waiver of Subrogation. Sectlon 8.02 of the Original Lease is hereby deleted and, in lieu thereof, the following is instead 

Notwithstanding anything to the contrary in this Lease, Landlord and Tenant mutually waive their respective rights 
of recovery against each other and each other’s officers, directors, constituent partners, members, agents and employees, and 
Tenant further waives such rights against (a) each lessor under any ground or underlying lease encumbering the Property and 
(b) each lender under any mortgage or deed of trust or other lien encumbering the Property (or any portion thereof or interest 
therein), to the extent any loss is insured against or required to be insured against under this Lease, including, but not limited 
to, losses, deductibles or self-insured retentions covered by Landlord’s or Tenant’s commercial property, general liability, 
automobile liability or workers’ compensation policies described above. This provision is intended to waive, fully and for the 
benefit of each party to this Lease, any and all rights and claiins that might give rise to a right of subrogation by any 
insurance carrier. Each party shall cause its respective insurance policy(ies) to be endorsed to evidence compliance with such 
waiver. 

9. 
instead substituted: 

Late Chawes and Default Interest. Section 3.04 of the Original Lease is hereby deleted and, in lieu thereof, the following is 

Tenant acknowledges that Landlord shall incur certain additlonal unanticipated administrative and legal costs and 
expenses if Tenant fails to timely pay any payment required hereunder. Therefore, in addition to the other remedies available 
to Landlord hereunder, if any payment required to be paid by Tenant to Landlord hereunder shall not be paid within five ( 5 )  
days of the date such payment was due, Tenant shall pay a late fee equal to five percent (5%) of the delinquent payment. If a 
payment remains delinquent beyond the expiration of any applicable cure period, the delinquent amount shall bear interest 
(from the date on which the cure period expires through the date on which the delinquency is paid, in full, inclusive of 
interest) at the rate of five percent (5%) per annum above the ‘‘prime’’ or “reference” or “base” rate (on a per annum basis) of 
interest publicly announced as such, from time to tune, by JPMorgan Chase Bank N.A. (the “Default Rate”). The various 
rights, remedies and elections of Landlord reserved, expressed or contamed herein are cumulatlve and no one of them shall 
be deemed exclusive of the others as of such other rights, remedies, options or elections as are now or may hereafter be 
conferred upon Landlord by law. 



Notice") not less than six (6) months, nor more than nine (9) months, prior to the expiry date of the original Term (or the first 
Renewal Term, as the case may be); and if Tenant fails to timely deliver the Renewal Notice to Landlord, then Tenant shall 
automatically be deemed to have irrevocably waived and relinquished the then-applicable Renewal Option. If Tenant fails to 
timely exercise the first Renewal Option, then Tenant shall have no further Renewal Option. 

16.12.2 "Fair Market Rent" shall be determined by Landlord, in its sole, but good faith, discretion based upon 
the annual base rental rates then being charged (as of the date on which Tenant delivers the then-applicable Renewal Notice) 
in the industrial submarket sector of the geographic area where the Building is situated for comparable space and for a lease 
term commencing on or about the commencement date of the then-applicable Renewal Term and equal in duration to the 
then-applicable Renewal Term, taking into consideration: the geographic location, quality and age of the building; the 
location and confibwration of the relevant space within the applicable building; the extent of service to be provided to the 
proposed tenant thereunder; applicable distinctions between "gross" lease and "net" leases; the creditworthiness and quality 
of Tenant; leasing commissions; free rent; tenant improvements allowances; moving allowances; and any other relevant tenn 
or condition in making such evaluation, as reasonably determined by Landlord. Landlord shall notify Tenant of Landlord's 
determination of Fair Market Rent for the then-applicable Renewal Term, in writing (the "Base Rent Notice") within fifteen 
( I  5 )  business days after receiving the Renewal Notice. 

16.12.3 Tenant shall then have fifteen (15) business days after Landlord's delivery of the Base Rent Notice in 
which to advise Landlord, in writing (the "Base Rent Response Notice") whether Tenant (i) is prepared to accept the Fair 
Market Rent established by Landlord in the then-applicable Base Rent Notice and proceed to lease the Premises, during the 
applicable Renewal Tenn, at that Fair Market Rent; or (ii) elects to withdraw and revoke its Renewal Notice, whereupon the 
then-applicable Renewal Option shall automatically be rendered null and void; or (iii) elects to contest Landlord's 
determination of Fair Market Rent. In the event that Tenant fails to timely deliver the Base Rent Response Notice, then 
Tenant shall automatically be deemed to have elected (i) above. Alternatively, if Tenant timely elects (ii), then this Lease 
shall expire on the original expiry date of the initial Tenn or the expiry date of the initial Renewal Tenn, as the case may be. 
If, however, Tenant timely elects (iii), then the following provisions shall apply: 

16.1 2.3.1 The Fair Market Rent shall be determined by either the Independent Brokers or the Detennining Broker, 
as provided and defined below. 

16.12.3.2 Within ten (IO) business days after Tenant delivers its Base Rent Response Notice, electing (iii), each of 
Landlord and Tenant shall advise the other, in writing (the "Arbitration Notice") of both (i) the identity of the individual 
that each of Landlord and Tenant, respectively, is designating to act as Landlord's or Tenant's, as the case may be, duly 
authorized representative for purposes of the determination of Fair Market Rent pursuant to this Section 16.12.3 (the 
"Representatives"); and (ii) a list of three (3) proposed licensed real estate brokers, any of which may serve as one of the 
Independent Brokers (collectively, the "Broker Candidates"). Each Broker Candidate: 
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Decision Period, the Independent Brokers shall jointly select a real estate broker who (x) meets all of the qualifications of a 
Broker Candidate, but was not included in the original list of six (6) Broker Candidates; and (y) is not affiliated with any or 
all of (A) either or both of the Independent Brokers and (B) the real estate brokerage companies with which either or both of 
the Independent Brokers is affiliated (the “Determining Broker”). The Independent Brokers shall engage the Determining 
Broker on behalf of Landlord and Tenant (but without expense to the Independent Brokers), and shall deliver the FMR 

Determining Broker pursuant to the preceding sentence (the ‘Submission Period”). 
I Submissions to the Determining Broker within five ( 5 )  days after the date on which the Independent Brokers select the 

16.12.3.6 The Detennining Broker shall make a determination of the Fair Market Rent within fifteen (15) days aRer 
the date on which the Submission Period expires. The Determining Broker shall be required to select one of the parties’ 
specific proposed rates of Fair Market Rent, without being permitted to effectuate any compromise position; provided, 
however, that in the event that the rates of Fair Market Rent proposed by each of Landlord and Tenant in their respective 
FMR Submissions differ by no more than five percent (5.0%), then the Detennining Broker shall have right, but not the 
obligation, to average the two (2) proposed rates of Fair Market Rent in order to conclusively determine Fair Market Rent. 

16.12.3.7 The decision of the Independent Brokers or the Determining Broker, as the case may be, shall be 
conclusive and binding on Landlord and Tenant, and neither party shall have any right to contest or appeal such decision. 
Judgment may be entered, in a court of competent jurisdiction, upon the decision of the Independent Brokers or the 
Determining Broker, as the case may be. 

16.12.3.8 In the event that the initial Term or the first Renewal Term, as the case may be, expires and the then- 
applicable Renewal Term commences prior to the date on which the Independent Brokers or the Determining Broker, as the 
case may be, renders theidits decision as to the Fair Market Rent, then from the commencement date of that Renewal Tenn 
through the date on which the Fair Market Rent is determined under this Section 16.12 (the “Determination Date”), Tenant 
shall pay monthly Base Rent to Landlord at the same rate of monthly Base Rent in effect immediately preceding the 
commencement date of the then-applicable Renewal Term; provided, however, that in the event that the Determination Date 
does not occur within fifteen (15) days after the date on which the then-applicable Renewal Term commences, then 
commencing with the sixteenth (16* ) day of that Renewal Term, Tenant shall pay monthly Base Rent to Landlord at a rate 
that is 105% of the rate of monthly Base Rent in effect as of the date iinmediately preceding the date on which then then- 
applicable Renewal Tenn commences (the “Temporary Base Rent”); and within ten (IO) business days after the 
Determination Date, Landlord shall pay to Tenant, or Tenant shall pay to Landlord, whatever sum that Landlord or Tenant, as 
the case may be, owes the other (the “Catch-Up Payment”), based on the Base Rent (including, but not limited to, 
Temporary Base Rent), actually paid and the Fair Market Rent due (as determined, by the Independent Brokers or the 
Detennining Broker, as the case may be) during that portion of the Renewal Tenn that elapses before the Catch-Up Payment 
is paid, in full (together with interest thereon, as provided below). The Catch-Up 
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(c) The Renewal Option is personal to Tenant. In the event that Tenant assigns its interest under this Lease or 
subleases all or any portion of the Premises, whether or not in accordance with the requirements of Article 1 I ,  
and whether directly or indirectly, the provisions of this Section 16.12.3 shall not be available to, or run to the 
benefit of, and may not be exercised by, any assignee or sublessee. 

Unless Tenant delivers a Commitment Notice pursuant to Section 14 below, then the Tenant’s Renewal 
Option shall only apply to the Reduced Premises. 

(d) 

13. 
Section 13 as follows: 

(a) 

Construction of Tenant lmuroveinents. Landlord shall provide an allowance for Tenant Improvements as set forth in this 

Landlord shall provide an allowance in a maximum amount of eight dollars ($8.00) per rentable square foot of the 
Reduced Premises (defined below), unless, prior to the TI Allowance Commencement Date (defined below), Tenant 
delivers a Commitment Notice to continue to lease the entirety of the currently existing Leased Premises throughout 
the Extended Lease Term, in which event such allowance shall be based upon the rentable square footage of the entire 
Leased Premises (the “Allowance”) to be used only for the following purposes: (i) for refurbishment of the Reduced 
Premises or the Leased Premises, as the case may be, (ii) to reconfigure furniture at the Reduced Premises or the 
Leased Premises, as the case may be, and (iii) to demise the Reduced Premises from the Relinquished Space or the 
Additional Space, as the case may be (if applicable); 

Tenant acknowledges that Landlord has agreed to perform the Tenant Improvements as set forth in the Work Letter 
attached hereto as Exhibit C (the “Work Letter”). Except as otherwise specifically provided in either or both of this 
Lease and the Work Letter, Landlord shall not be obligated to make any repairs, replacement or improvements of any 
kind or nature to the foregoing in connection with, or in consideration of, this Lease, nor shall Landlord be required to 
expend any monies pursuant to the Work Letter in excess ofthe Allowance. 

Landlord shall have no obligation to construct any of the Tenant Improvements unless and until the first to occur of (a) 
February 1,2007, being the commencement date of the Extended Lease Tenn or (b) the date on which Landlord and a 
third party tenant enter into an AS Lease, as defined below, and (c) the date on which Plan A is implemented 
(whichever of (a), (b) or (c) is applicable, the “TI Allowance Commencement Date”). 

All rights of Tenant and obligations of Landlord contained in this Section 13 and the Work Letter shall apply solely if, 
as of the TI Allowance Commencement Date, this Lease shall be in full force and effect and no 3ct or omission shall 
occur which, with the giving of notice or the passage of time, or both, shall constitute a breach or default by Tenant 
under this Lease. 

Within thirty (30) days following substantial completion of, and payment in full for, the Tenant Improvements 
(“Substantial Completion and Payment”), and to the extent that unexpended funds remaln available in the 
Allowance, 

(b) 

(c) 

(d) 

(e) 

IO 



Notwithstanding the foregoing, however, Tenant shall have the unilateral right at any time prior to the first to occur of (I) the 
impleinentation of Plan A, (ii) the execution and delivery of the AS Lease by Landlord and the third party tenant; and (ii) February 1, 
2007, to deliver written notice to Landlord, advising Landlord that Tenant unconditionally elects to continue to lease the entire Leased 
Premises, inclusive of the Relinquished Space and the Additional Space, throughout the Lease term, including the Extended Lease 
Term (the "Commitment Notice"). Froin and after Tenant's delivery of the Commitment Notice, Landlord shall have no further right 
to implement Plan A nor any obligation to market the Additional Space for lease to a third party, and Tenant shall be obligated to 
reimburse Landlord for all (if any) reasonable, documented out-of-pocket costs and expenses that either or both of Landlord and its 
leasing broker incurred in connection with the marketing and potential leasing of the Additional Space (the "Leasing Costs"); 
provided, however, that the maximum aggregate amount of Leasing Costs that Tenant shall be obligated to pay to Landlord is 
$ I  ,500.00. Tenant shall pay the Leasing Costs to Tenant within ten (10) days after Landlord's written demand therefor (delivered with 
reasonable evidence of the Leasing Costs). Landlord shall not enter into either ( I )  any lease ainendinent with the Adjacent Tenant to 
impleinent Plan A; or (2) the AS Lease without first providing Tenant with at least ten (IO) days' notice of Landlord's intent to enter 
into either of ( I )  or (2), as the case may be, and Tenant shall have the right to deliver a Commitment Notice to Landlord within such 
ten (10) day period, whereupon Landlord shall not impleinent Plan A or enter into the AS Lease, as the case may be, but instead, 
Tenant shall be unconditionally obligated to continue leasing the entire Leased Premises (inclusive of the Relinquished Space and the 
Additional Space) throughout the Lease tenn, including the Extended Lease Tenn, and Tenant shall also be required to reimburse 
Landlord for the Leasing Costs, as provided above. 

15. &&sc. Section 16.06 of the Original Lease is hereby deleted and, in lieu thereof, the following is instead substituted 

Tenant covenants, warrants and represents that TODD BRAUFMAN of Equis Corporation was the only broker to 
represent Tenant in the negotiation of this Lease ("Tenant's Broker"). Landlord shall be solely responsible for paying the 
commission of Tenant's Broker pursuant to a separate agreement. Each party agrees to and hereby does defend, indemnify 
and hold the other harmless against and froin any brokerage coininissions or finder's fees or claims therefor by a party 
claiining to have dealt with the indemnifying party and all costs, expenses and liabilities in connection therewith, including, 
without limitation, reasonable attorneys' fees and expenses, for any breach of the foregoing. The foregoing indemnification 
shall survive the termination or expiration of this Lease. 

16. Waiver of Trial bv Jury. THE LANDLORD AND THE TENANT, TO THE FULLEST EXTENT THAT THEY MAY 
LAWFULLY DO SO, HEREBY WAIVE TRIAL BY JURY IN ANY ACTION OR PROCEEDING BROUGHT BY ANY 
PARTY TO THIS LEASE WITH RESPECT TO THIS LEASE, THE LEASED PREMISES, OR ANY OTHER MATTER 
RELATED TO THIS LEASE OR THE LEASED PREMISES. 

17. Miscellaneous. 

17. I Entire Agreement. This Amendment constitutes the entire understanding between the parties with respect to the 
transaction contemplated herein, and all prior or conteinporaneous oral agreements, understandings, representations and 
statements, and 
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WORK LETTER 

This Work Letter (this "Work Letter") is incorporated into and made a part of the Lease. All terms not defined herein shall 
have the meanings set forth in the Lease. In the event of any conflict between the tenns and provisions of the Lease and those of this 
Work Letter, the terms and provisions of this Work Letter shall control, in all events. 

1. M a n c e  of Work. Landlord shall cause to be performed, in accordance with the terms of this Work Letter, (a) 
if Plan A is applicable, those certain Tenant Improvements depicted in the plans, specifications and working drawings described in 
Schedule 1 attached hereto and made a part hereof (the "Plan A Final Plans"); or (b) if Plan B is applicable, those certain Tenant 
Iinproveinents depicted in the plans, specifications and working drawings described in Schedule 2 attached hereto and made a part 
hereof (the "Plan B Final Plans;" references to the Final Plans shall mean the Plan A Final Plans or the Plan B Final Plans, as 
applicable). All Tenant Iinprovements shall be performed in a good and workmanlike manner, using new first grade quality materials. 
Landlord shall be responsible to obtain all necessary governinental and inunicipal approvals and pennits required as a condition 
precedent to the performance and installation of the Tenant Improvements, and all costs and expenses incurred by Landlord pursuant 
to this sentence shall be deemed to constitute Work Cost, as defined below. The Final Plans have been prepared by LHB Architects 
("Architect"). All work required for the construction and installation of the Tenant Improvements ("Work") shall be performed only 
by Landlord's contractor (the "Contractor"). Landlord shall select the Contractor. Landlord shall obtain bids from three (3) 
contractors who are able to perfonn the Work. Tenant shall, in its sole, but reasonable, discretion and with the assistance and approval 
of Landlord, select the Contractor based on the bid price, quality of service, delivery date and prior working relatlonship with Tenant. 
Landlord shall use its good faith efforts to cause the Landlord Iinprovelnents to be substantially completed within ninety (90) days 
after the date on which the Work commences (the "Scheduled Commencement Date"). The costs to construct the Tenant 
Improvements, including, but not limited to, the cost to prepare the Final Plans (collectively, the "Work Cost"), shall be paid for by 
Landlord (except as otherwise specifically set forth below): provided, however, that in no event shall Landlord be obligated to pay a 
Work Cost in excess of the Allowance, and, to the extent the Work Cost exceeds the Allowance, Tenant shall be solely responsible for 
(and, if necessary, promptly reimburse Landlord for) any such excess amount ("Excess Work Cost"). For purposes of the Lease, any 
Excess Work Cost shall constitute Additional Rent. 

2. Orders. From time to time after the date of the Amendment, Tenant may notify Landlord of changes that 
Tenant proposes be made to the Final Plans (a "Change Order"). Promptly upon Tenant's delivery to Landlord of a Change Order, 
Landlord shall notify Tenant ("Change Order Notice") of both (i) any estimated increase in the Work Cost due to the Change Order, 
and (ii) any estimated delay (an "Estimated Delay") in the Scheduled Commencement Date if the Change Order is implemented. 
Tenant shall notify Landlord of its final approval or disapproval of the Change Order within two (2) business days after Landlord 
delivers to Tenant the applicable Change Order Notice ("Change Order Response Period"). If Tenant fails to timely notify Landlord 
of its approval or disapproval of any proposed Change 
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AMENLlMENT TO LEASE 

EXHIBIT 10.161 

This Amendment to Lease (“Amendment”) is made effective as of the 28m day of APRIL, 2005, by and between PARKSIDE 
SALT LAKE CORPORATION, a Delaware corporation (“Landlord) and ESCHELON TELECOM, INC., a Delaware corporation 
(“Tenant”) with reference to the follovnng facts and circumstances 

A. Landlord is the Owner of that certain building located at 215 South State Street, Salt Lake City, Utah 841 11 (the 
“Property”). 

B Landlord’s predecessor-in-interest and Tenant’s predecessor-in-interest entered into a certain Office Lease, dated 
December 28, 1999, as amended by that certain Landlord’s Waiver and Consent dated August 25,2000 (collectively, the 
“Lease”) for certain premises described as Suite 380 (the “Premises”) located in the Property. 

American Realty Advisors (“Advisor”) is the real estate investment manager to the Landlord. 

Landlord and Tenant desire to amend the Lease upon terms and conditions hereinafter set forth. 

C. 

D. 

NOW, THEREFORE, in consideration of the foregoing facts and circumstances, the mutual covenants and promises contained 
herein and after good and valuable consideration. the receipt and sufficiency of which is acknowledged by each of the parties, the 
parties do hereby agree to the following 

1 Definitions Each capitalized term used in this Amendment shall have the same meaning as is ascribed to such capitalized 
term in the Lease, unless otherwise provided for herein. 

2. Expansion Premises. Commencing on July 15,2005 (the “Expansion Date”), the Premises shall be expanded to include 
an additional 11,925 rentable square feet in Suites 280 and I IO, as shown on Exhibit A, attached (the “Expansion Premises”) 
Following the Expansion Date, the Premises shall consist of 18,669 rentable square feet 

3 Term The term of the Lease is hereby extended for the period commencing on the Expansion Date and ending on July 
14,2012 ( thextension Period) Tenant acknowledges and agrees that, unless expressly provided for in this Amendment, Tenant 
has no right to renew or extend the term after the Extension Period. 

4. &&& The Basic Annual Rent for the Extension Period shall be as follows. 



5 Conditional Rent. Provided that Tenant has faithfully performed all of the terms and conditions of the Lease. and this 
Amendment, Landlord agrees to abate Tenant’s obligation to pay Basic Annual Rent on Suites 105 and 280 for July IS, 2005 through 
March 14,2006 (the “Conditional Rent”) Notwithstanding the foregoing, however, during such abatement period. Tenant shall still be 
responsible for the payment of all Additional Rent payable under this Lease In the event of a default at any time during the Term, in 
addition to any other remedies to which Landlord may be entitled, Landlord shall be entitled to recover the Conditional Rent (I e ,  the 
amount of the Conditional Rent shall not be deemed to have been abated, but shall become immediately due and payable as unpaid 
Rent earned, but due at the time of such default). 

6. Additional Rent. Throughout the Extension Period, Tenant’s Share for the calculation of Operating Expenses, payable as 
Additional Rent Subject to the provisions of this Section 6, shall be 9 82%. Additionally, the Base Year throughout the Extension 
Period shall be the 2005 calendar year and for the purpose of calculating Tenant’s Additional Rent, Controllable Operating Costs shall 
not increase by more than four percent (4%) per year in the aggregate over the Term “Controllable Operating Costs” shall mean 
Operatmg Expenses other than insurance, utilities and security 

Parking Notwrthstanding anything in the Lease to the contrary, during the Extension Period Tenant shall have the nght to 
use four (4) covered reserved parking spaces at a rate of $85 00 per space per month in locations designated by Landlord, twenty (20) 
covered unreserved parking spaces at a rate of $65 00 per space per month in locations designated by Landlord, fifteen (15) 
unreserved spaces on the surface lot adjacent to the Building at a rate of $1 8 00 per space per montk and one (1) reserved space in the 
Building contractor lot at no charge to Tenant Notwithstanding the foregoing, Tenant’s obligation to pay rent for the parking spaces 
shall be abated for July 15,2005 through July 14,2006 

Automatic Expansion. Provided no default has occurred, Tenant shall, once such space becomes available, expand into 
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8. 
approxlmately 1,000 additional contiguous rentable square feet on the first (Is‘) floor of the Building, in a location selected by 
Landlord from the expansion areas shown on Exhibit A attached hereto (the “Expansion Space”) Tenant shall take the Expansion 
Space subject to all of the same terms and conditions of the Lease, including, but not limited to, the then current rental rate 
Additionally, Landlord hereby agrees to make improvements in the Expansion Space so that the Expansion Space shall be in the same 
condition as the Premises upon the date Tenant expands into the Expansion Space. Tenant shall expand into the Expansion Space upon 
substantial completion of Landlord’s improvement work in the Expansion Space and both parties shall execute an amendment to the 
Lease setting forth the terms of the expansion 

respect to the Expansion Space shall not be severable from the Lease, nor may such rights be assigned or otherwise conveyed in 
connection with any permitted assignment of the Lease Landlord’s consent to any assignment of the Lease shall not be construed as 
allowing an assignment or a conveyance of such rights to any assignee 

in delivering possession of the Expansion Space to Tenant, but abatement of the Basic Annual Rental attributable to the Expansion 
Space from the 

Any termination of the Lease shall terminate all rights of Tenant with respect to the Expansion Space. The rights of Tenant with 

The Lease shall not be void or voidable, nor shall Landlord be liable to Tenant for any loss or damage resulting from any delay 



allowance of $5.00 per rentable square foot. In the event that Tenant shall exercise an option to renew the Lease. 
then the Market Rent shall be agreed upon in a meeting of the parties hereto held at least ninety (90) days prior to 
the expiration of the Extension Period. If the parties are able to agree on an amount of rent that is mutually 
satisfactov, then such agreements shall be placed in writing and shall be signed by the parties hereto and shall 
thereupon become a part of the Lease 

If the parties hereto are unable to agree upon the rent at least thirty (30) days prior to the commencement of the 
renewal term, then the disagreement shall be promptly submitted to arbitration as provided below 

Failure of Tenant properly to exercise any option herein granted shall be construed as a waiver of all options herein 
granted, and the Lease shall then terminate at the expiration of the Extension Period. 

c 

I 

d 

e. If the parties do not agree upon the Market Rent within the stipulated time, no later than five ( 5 )  business days 
following the expiration of the stipulated time, each party shall select an arbitrator having not less than ten (IO) 
years’ actual experience in the commercial real estate brokerage business, and the arbitrators so selected shall 
immediately meet for the purpose of hearing and deciding the dispute and fixing the relevant rate of rent If the two 
arbitrators selected cannot agree on the rental rate within ten (IO) business days after appointment (the “Initial 
Review Period), but the rental rates differ by less than five percent (5%), the rental rate shall be the average of the 
two rates If the rental rates differ by more than five percent (5%), no later than five (5) business days following 
the expiration of the Initial Review Period, the two arbitrators shall select a third arbitrator with qualifications 
similar to their own Within ten (IO) business days following appointment, the third arbitrator shall select one of 
the two rental rates promulgated by the first two arbitrators as the rental rate for the renewal period If the 
arbitrators cannot agree on the third arbitrator, they shall petition the presiding judge of the local state court having 
jurisdiction to appoint such arbitrator to act as an umpire between the arbitrators selected by Landlord and Tenant 
The decision of the third arbitrator or presidingjudge, as the case may be, shall be binding on both parties 
Landlord and Tenant shall each be responsible to pay their respective arbitrators and will share equally the cost of 
the third arbitrator 
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Glendale, CA 91203 
Attention: Stanley lezman 
Telecopy: 81 8-545-8460 

Eschelon Telecom, Inc. 
730 Second Avenue South, Suite 900 
Minneapolis, MN 55402 
Telecopy: 612 436 6702 

If to Tenant 

b. 

c. 

Time of Essence. Time is of the essence of this Amendment and each and every turn and provision hereof. 

Modification A modification of any provision herein contained, or any other amendment to this Amendment, shall 
be effective only if the modification or amendment is in writing and signed by both Landlord and Tenant. 

Successors and Assigns. This Amendment shall be binding upon and inure to the benefit of the parties hereto and 
their respective successors and permitted assigns 

Number and Gender As used in this Amendment, the neuter includes masculine and feminine, and the singular 
includes the plural 

Governing Law. This Amendment shall be governed by, interpreted under and construed and enforced in 
accordance with the laws of Utah applicable to agreements made and to be performed wholly within Utah. 

Construction. Headings at the beginning of each Section and subsection are solely for the convenience of the 
parties and are not a part of this Amendment. Except as otherwise provided in this Amendment, all exhibits 
referred to herein are attached hereto and are incorporated herein by this reference. Unless otherwise indicated, all 
references herein to Articles, Section, subsections, paragraphs, subparagraphs or provisions are to those in this 
Amendment Any reference to a paragraph or Section herein includes all subparagraphs or subsections thereof. 
This Amendment shall not be construed as if it had been prepared by only Landlord or Tenant, but rather as if both 
Landlord and Tenant had prepared the same. In the event any portion of this Amendment shall be declared by any 
court of competent junsdiction to be invalid, illegal or unenforceable, such portion shall be deemed severed from 
this Amendment, and the remainug parts hereof shall remain in full force and effect, as fully as though such 
invalid, illegal or unenforceable portion had never been part of this Amendment. 

Inteeration of Other Agreements This Amendment, the Lease and prior amendments set forth the entire agreement 
and understanding of the parties with respect to the matters set forth herein and supersedes all previous written or 
oral understandings, agreements, contracts, correspondence and documentation with respect thereto Any oral 
representation or modifications concerning this Amendment shall be of no force or effect 

d. 

e 

f 

g 

h 

7 
lllxu ~~~~~~-~~~~~ ~.~~~~~~~ 







approved the working drawngs in question. The approved working drawings arc hereinafter referred to as the “Approved 
Working Drawings ” 

Construction Following approval of the Approved Working Drawings, Landlord shall construct the Tenant 
Improvements in substantial accordance with the Approved Working Drawings 

2 

3 Warranties Landlord shall use reasonable efforts to obtain a warranty from Landlord’s contractor against defects in 
materials and workmanship for one (I) year following substantial completion of the Tenant Improvements Landlord 
hereby assigns to Tenant all Warranties and guaranties by the contractor, and Tenant hereby Waives all claims against 
Landlord relating to, or arising out of the construction of, the Tenant Improvements 

4. Miscellaneous 

(a) Provided the same will not interfere with the Landlord work, Landlord shall allow Tenant access to the Expansion 
Premises thirty (30) days prior to the substantial completion of the Tenant Improvements for the purpose of 
installing Tenant’s equipment or fixtures (including Tenant’s data and telephone equipment) in the Expansion 
Premises. Additionally, Landlord shall provide Tenant an allowance up to $19,224 00, upon receiving copies of 
paid receipts, to reimburse Tenant for moving expenses 

Unless otherwise indicated, all references herein to a “number of days” shall mean and refer to calendar days If 
any item requinng approval is timely disapproved by Landlord, the procedure for preparation of the document and 
approval thereof shall be repeated until the document is approved by Landlord 

Notwithstanding any provision to the contrary contained in this Lease, if a default by Tenant has occurred at any 
time prior to substantial completion of the Tenant Improvements, then (I) in addition to all other rights and 
remedies granted to Landlord pursuant to this Lease, Landlord shall have the right to cause the contractor tp cease 
the construction of the Expansion Premises (in which case, Tenant shall be responsible for any delay in substantial 
completion caused by such work stoppage), and (11) all other obligations of Landlord under the terms of this 
Exhibit shall be forgiven until such time, if any, as such default may be cured. 

(b) 

(c) 





This First Amendment to Office Lease (“First Amendment’? is dated for reference purposes this 17” day of March, 2003, between 
SOFI IV SIM OFFICE INVESTORS 11, L.P., a Delaware limited partnership (“Landlord) and ESCHELON TELECOM, INC., a 
Delaware corporation, formerly known as Advanced Telecoininunications, Inc., a Delaware corporation (“Tenant”). 

RECITALS 

Landlord and Tenant entered into that certain Office Lease, dated December 1, 1999 the “Lease”, covering the ofice space located at 
the 2600 Tower, located at 2600 North Central Avenue, Phoenix, Arizona, 85004 (the ‘‘Project’’), identified as Suite 500 consisting of 
approximately 6,028 square feet, reduced pursuant to this First Amendment to 5,545 square feet (the “Existing Remises”). 

Pursuant to this First Amendment, Tenant wishes to lease an additional approximately 9,391 rentable square feet located adjacent to 
the Existing Premises (the “Additional Premises”) for a period of five (5) years and eight (8) months. Commencing on the Additional 
Premises Commencement Date (as defined below), all references to the “Premises” in the Lease and this First Amendment shall be 
deemed to refer collectively to the Existing Premises and the Additional Premises. The Lease and this First Amendment are 
collectively referred to as the “Lease”. Upon the terms and conditions contained herein, and for other good and valuable consideration, 
the receipt and sufficiency of which are hereby acknowledged, Landlord and Tenant agree the Lease is amended as follows: 

AGREEMENT 

1. 
Date”). 

Effective Date. The effective date of the Lease amendments set out in this First Amendment is March 17,2003 (the “Effective 

2. 

3. 
entirety with the amended and restated Article I “Summary of Basic Terms” attached as Schedule 1 attached hereto and incorporated 
herein by reference. 

4. 
Landlord hereby leases to Tenant and Tenant hereby leases from Landlord those certain premises consisting of approximately 9,391 
rentable square feet located on the fifth floor adjacent to the Existing Premises, as depicted on Schedule 2 attached hereto and 
incorporated by this reference and described herein as the Additional Premises. The term of the Lease, as it applies to the Additional 
Premises, shall commence upon the earlier of (a) the date of Substantial Coinpletion of the Additional Premises Tenant Improvements, 
which IS currently estimated to be June 1, 2003 (the “Delivery Date”); (b) the date Tenant commences business operations in the 
Additional Premises; or (c) the date Substantial Completion of the Additional Premises Tenant Improvements would have occurred 
but for Tenant Delay (the foregoing tenns are defined in Exhibit A). If Landlord does not tender 

Defined Terms. Capitalized tenns used but not defined herein shall have the meanings ascribed to them in the Lease. 

Revised Summay of Basic Terms. Article 1 “Summary of Basic Terms” of the Lease is hereby amended and restated in its 

Lease of Additional Premises. Upon and subject to the tenns and conditions as set forth in this First Amendment and the Lease, 
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Additional Premises: 

Landlord shall license vehicle parking spaces to Tenant and Tenant’s business on the following terms and conditions: 

Landlord shall provide eight (8) vehicular parking spaces as exclusive parking spaces for Tenant and its employees 
in the parking garage portion of the Office Complex (“Reserved Covered Spaces”). This license is for Reserved Covered 
Spaces in the general parking area to be designated and redesignated from time to time by Landlord; provided, however, 
Landlord may require Tenant to park in a specific location. Landlord shall not be liable to Tenant for the failure of any of 
its tenants, invitees, employees, agents or customers or any third parties to comply with the designation of the Reserved 
Covered Spaces. 

Landlord shall provide thirty-two (32) vehicular parking spaces on a covered unreserved basis for Tenant and its 
employees in the unreserved portion of the parking garage portion of the Office Complex (the “Unreserved Covered 
Spaces”). This license is for Unreserved Covered Spaces in the general parking area to be designated and redesignated 
from time to time by Landlord; provided, however, Landlord may require Tenant to park in a specific location. Landlord 
shall not be liable to Tenant for the failure of any of its tenants, invitees, employees, agents or customers or any third 
parties to comply with the designation of the Unreserved Covered Spaces. 

~ Landlord shall provide ten (IO) vehicular parking spaces on an unreserved basis for Tenant and its employees in 
the surface parking facility serving the Office Complex (“Surface Spaces”). This license is for Surface Spaces in the 
unreserved portion of the surface parking lot to be desibmated and redesignated from time to time by Landlord; provided, 
however, Landlord may require Tenant to park in a specific location. Landlord shall not be liable to Tenant for the failure 
of any of its tenants, invitees, employees, agents or customers or any third parties to comply with the designation of the 
Surface Spaces. 

~ 

The parking fees for the Reserved Covered Spaces, the Unreserved Covered Spaces and the Surface Spaces, as 
they relate to the Additional Premises, shall be abated for the first forty-one (41) months of the Additional Premises Term 
hereof; provided, however, that all other charges related to parking (such as charges for parking garage access devices 
and name plates for reserved spaces) shall be paid for by Tenant upon receipt of invoice froin Landlord. Thereafter, 
Tenant agrees to pay as a monthly fee for such license of parking spaces payable on or before the first day of each month 
in advance as follows: during the last twenty-four (24) 
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written notice to Tenant. If the garage is damaged by fire or other casualty, Landlord will cause it to be repaired with due 
diligence. 

Subject to the abatement provided for in the preceding paragraph, Landlord shall have the right to close any 
portion of the garage and deny access thereto in connection with any repairs or in an emergency, as it may require, 
without liability, cost or abatement of fee. 

Tenant shall perform, observe and comply with such rules of the Offce Complex as may be reasonably adopted by 
Landlord in respect to the use and operation of said garage. 

Tenant shall, when using the parking fac es of said garage, observe and obey all signs regarding fire lanes and 
I no parking zones, and when parking always park between designated lines. Landlord reserves the nght to tow away, or 

otherwise impound, at the expense of the owner or operator, any vehicle which is improperly parked or parked in a no 
parking zone. 

In the event a key or other access device is supplied by Landlord to Tenant in connection with the rights bganted herein, 
Tenant will surrender such key or access device to Landlord upon tennination of this Lease. 

7. 
of this Option, aAer notice and the expiration of any applicable grace period, Tenant may terminate the Lease, as it applies to the 
Additional Premises, a$ of the last day of the 44" month following the Additional Premises Commencement Date (the "Early 
Termination Date") subject to and in accordance with this Section 7. To exercise such termination right, Tenant must (a) deliver 
written notice to Landlord that Tenant desires to terminate the Lease, as it applies to the Additional Premises, as of the Early 
Termination Date at least ninety (90) days prior to the Early Termination Date; and (b) immediately pay Landlord a payment, as each 
relates to the Additional Premises, equal to Landlord's then unamortized costs of the Additional Premises Tenant Improvements, 
moving allowance, leasing commissions and two (2) months Additional Premises Base Rent at the rate then in effect. If Tenant 
terminates the Lease, as it applies to the Additional Premises, Landlord, at its sole cost and expense, shall restore that portion of the 
demising wall that separated the Existing Premises from the Additional Premises to its condition existing prior to the construction of 
the Additional Premises and Tenant agrees to allow Landlord to temporarily occupy the Existing Premises in order to accomplish such 
construction. 

8. 

Right to Terminate. Provided that the Lease is then in full force and effect and Tenant is not in default, on the date of exercise 

Tena nt's Option t o Renew the Additional Pre inises Tenn. 

(A) Provided that the Lease is then in full force and effect and Tenant is not in default, on the date of exercise of this Option, 
after notice and the expiration of any applicable grace period, Tenant shall have the option to extend the Additional Premises Term of 
the Lease for one 
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Tenant uses HVAC in excess of that supplied by Landlord pursuant to this Article 27(A), Tenant shall pay to Landlord, upon 
billing, the actual cost of such of such excess consumption, provided, however, that after-hours HVAC usage shall be billed to 
Tenant based upon rates as reasonably established by Landlord from time to time, which rates are currently estimated to be 
$8.50 per hour per Zone (as hereinafter defined). A zone covers approximately 1200 square feet (a “Zone”) and each floor 
contains 13 Zones. Tenant shall be entitled to a credit equal to twenty (20) hours excess HVAC usage each inonth for the 
Additional Premises during the Additional Premises Term. Any unused credits for any Zone in any month may not be carried 
forward or applied to any other Zone or any other month. 

Moving Expenses. The following is added as a new Article 36: 

ARTICLE 36. MOVING EXPENSES 

In connection with Tenant’s relocation of the Tenant’s personal property to the Additional Premises, Landlord will pay to 
Tenant an amount equal to $1 S O  per rentable square foot of the Additional Premises. Such moving allowance will be paid by 
Landlord to Tenant in cash within 30 days of the Additional Premises Commencement Date. 

12. 

13. m. 
portion of the Building, for Tenant’s exclusive use as storage for personal property used in connection with Tenant’s occupancy of the 
Premises. The location of the storage space will be determined by Landlord in its sole discretion. Tenant will pay Landlord annually 
$12.00 per square foot of storage space for the storage space, payable inonthly in advance, in equal installments at the same time and 
inanner as Existing Premises Base Rent or Additional Premises Base Rent, as applicable. 

14. 

If requested by Tenant and to the extent available, Landlord to provide storage space in the parking facilities 

Brokeraw. Article 24 of the Lease is hereby amended with the addition of the following: 

“Landlord will pay any brokers named in Section 1.16 in accordance with the applicable listing agreement for the Building.” 

Ooeratinrr Costs. With respect to the Additional Premises, for each calendar year, Tenant’s obligation to pay Operating Costs 15. 
shall not increase, on an annual and cumulative basis, by an amount greater than five percent (5.0%) per year following the initial 
lease year. 

16. 
to 5,545. 
p. The rentable square footage of the Existing Premises is hereby reduced from 6,028 
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the Additional Premises Construction Drawings and Specifications) on or before 
Tenant’s approval is received. After Tenant’s approval, Landlord will submit the Additional Premises Construction Drawings and 
Specifications for permits and construction bids. Tenant will not withhold any approval except for reasonable cause and will not act in 
an arbitrary or capricious manner in connection with the review, revision, approval or disapproval of the Additional Premises 
Construction Drawings and Specifications. Tenant will not specify long lead time items that would delay Substantial Completion of 
the Additional Premises Tenant Improvements. 

,2003, then such delay is a Tenant Delay until 

5. Chanee Orders. Tenant will immediately notify Landlord if Tenant desires to make any changes to the Additional 
Premises Tenant Improvements after Tenant has approved the Additional Premises Construction Drawings and Specifications. If 
Landlord approves the revisions, Landlord will notify Tenant of the anticipated additional cost and delay in completing the Additional 
Premises Tenant Improvements that would be caused by such revisions. Tenant will approve or disapprove the increased cost and 
delay within five ( 5 )  business days after such notice. IfTenant approves, Landlord will prepare, and Landlord and Tenant will execute, 
a Change Order describing the revisions and the anticipated additional cost and delay. Any delay relating to a request for revisions or a 
Change Order is a Tenant Delay. If the Change Order causes the cost of the Additional Premises Tenant Improvements to exceed the 
Additional Premises Improvement Allowance (or if the cost of the Additional Premises Tenant Improvements already exceeds the 
Additional Premises Improvement Allowance), Tenant shall prepay the added costs of the Change Order. 

6 .  Substantial Completion: Punch List. As used in this Lease, “Substantial Completion” means the earlier to occur of the 
following: (a) the issuance of all final unconditional approvals and green tags by the governmental authority exercising jurisdiction 
over the Additional Premises Tenant Iinproveinents signifying the final and unconditional acceptance and approval of the Additional 
Premises Tenant Improvements, (b) the date a Certificate of Occupancy is issued for the Additional Premises, and (c) if a Certificate 
of Occupancy is not required, the date Tenant is reasonably able to take occupancy of the Additional Premises; provided that if either 
(a), (b) or (c) is delayed or prevented because of work Tenant is responsible for performing in the Additional Premises, “Substantial 
Completion” means the date that all of Landlord’s work which is necessary for either (a), (b) or (c) to occur has been performed and 
Landlord has made the Additional Premises available to Tenant for the performance of Tenant’s work. Within thirty (30) days after 
Substantial Completion, Landlord and Tenant will inspect the Additional Premises and develop a Punch List. Landlord will came the 
items listed on the Punch List to be completed with commercially reasonable diligence and speed, subject to Tenant Delay and Force 
Majeure. IfTenant refuses to inspect the Additional Premises with Landlord within the 30-day period, Tenant is deemed to have 
accepted the Additional Premises as delivered. Tenant will not occupy the Additional Premises before Substantial Completion without 
Landlord’s prior written consent, which consent Landlord may grant, withhold or condition in its sole and absolute discretion. If 
Landlord consents, during the early occupancy penod Tenant may only install Tenant’s furniture, fixtures and equipment in the 
Additional Premises and must comply with and observe all terms and conditions of this Lease (other than Tenant’s obligation to pay 
Additional Premises Base Rent). 
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Exhibit 31.2 

Certification of Chief Financial Officer 

I, Geoffrey M. Boyd, certify that: 

I .  

2. 

I have reviewed this quarterly report on Form 10-K of Eschelon Telecoin, Inc., 

Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a inaterial fact 
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AGREEMENT AND PLAN OF MERGER 

THIS AGREEMENT AND PLAN OF MERGER is made and entered into as of June 29, 
2006 (as amended, supplemented, or otherwise modified from time to time, this “Aaeement”), 
by and among Eschelon Operating Company, Inc., a Minnesota corporation (the “Parent”), 
Mountain Telecommunications, Inc., a Delaware corporation (the “Company”), Mountain 
Acquisition Corp., a Delaware corporation and a direct wholly owned subsidiary of the Parent 
(the “Merger Sub”) and Jack 0. Pleiter (the “Stockholders’ Agent”). The Parent, the Company, 
the Merger Sub and the Stockholders’ Agent may sometimes be referred to herein individually as 
a “Part?’ and collectively as the “Parties.” 

RECITALS 

A. The respective Boards of Directors of the Parent, the Merger Sub and the 
Company have each approved the merger of the Merger Sub with and into the Company (the 
“Merger”), with the Company to be the surviving corporation of the Merger, all upon the terms 
and subject to the conditions set forth in this Agreement. 

B. The Board of Directors of the Company has determined that this Agreement is 
advisable to the Company’s stockholders and has recommended that the Company’s stockholders 
adopt this Agreement. 

C. In connection with the Merger, each share of the Company’s issued and 
outstanding Class A Common Stock, $0.001 par value per share (the “Company Class A 
Common Stock”) and each share of the Company’s Common Stock, $0.001 par value per share 
(the “Company Common Stock” and, collectively with the Company Class A Common Stock, 
the “Corntmv CaDital Stock”) shall be exchanged for the right to receive a portion of the Merger 
Consideration upon the terms and subject to the conditions of this Agreement. 

D. The Parent, the Merger Sub and the Company desire to make certain 
representations, warranties, covenants and agreements in connection with the Merger and also to 
prescribe various conditions to the Merger. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements set forth herein, and for other good and valuable 
consideration, the receipt and adequacy of which are hereby acknowledged, and intending to be 
legally bound hereby, the parties hereto hereby agree as follows: 
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ARTICLE I 
DEFINITIONS 

Section 1.1 Certain Defined Terms. Unless the context otherwise requires, the 
following terms, when used in this Agreement, shall have the respective meanings specified 
below (such meanings to be equally applicable to the singular and plural forms of the terms 
defined): 

“Action” shall mean any claim, action, arbitration, mediation, audit, hearing, 
investigation, litigation or suit (whether civil, criminal, administrative, investigative or informal) 
commenced, brought, conducted or heard by or before or otherwise involving any Person, 
Governmental Entity, arbitrator or mediator, whether at law or equity. 

“Adiusted EBITDA” shall mean, in U.S. Dollars, the product of four (4) times the 
EBITDA of Operating Sub (based on the EBITDA Period Financials) during the EBITDA 
Period. 

“Affiliate” shall mean, with respect to any Person, any other Person that controls, 
is controlled by or is under common control with the first Person. 

“Ancillary Documents” shall mean the Escrow Agreement, the Key Employee 
Agreements and the Non-Employee Stockholder Agreements. 

“Anticipated Closing Date” shall mean January 1, 2007, or subject to the 
satisfaction or waiver of all conditions to the obligations of the Parties to consummate the 
transactions contemplated hereby, on such other date to which the Parties mutually agree in 
writing. 

“Business Dav” shall mean any day on which the principal offices of the SEC in 
Washington, D.C. are open to accept filings, or, in the case of determining a date when any 
payment is due, any day on which banks are not required or authorized by law or executive order 
to close in New York; or, in the case of determining the price of a security, any day on which the 
principal securities exchange for such security is open for trading. 

“Closing Net Working Capital” shall mean, with respect to the Company and the 
Operating Sub, on a consolidated basis, the (i) current assets less (ii) current liabilities (excluding 
the current portion of long-term Indebtedness, but including any and all Taxes incurred by the 
Company as a result of the sale of the Excluded Subsidiaries prior to Closing), each as 
determined as of the Closing Date by the Company in accordance with GAAP, consistently 
applied, and reflected on the Closing Balance Sheet. For purposes of the calculation of the 
Closing Net Working Capital, the Closing Net Working Capital shall include all Company Net 
Option Proceeds. 

“Communications Licenses” shall mean the FCC Licenses and the State PUC 
Licenses. 
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“Company” shall mean, prior to the Effective Time, Mountain 
Telecommunications, Inc., a Delaware corporation and following the Effective Time, Company 
shall mean the Surviving Corporation. 

“Company Emplovee Benefit Plans” shall mean Employee Benefit Plans and any 
other material employee benefit arrangements or payroll practices, including, without limitation, 
employment agreements, severance agreements, executive compensation arrangements, incentive 
programs or arrangements, sick leave, vacation pay, severance pay policies, plant closing 
benefits, salary continuation for disability, consulting or other compensation arrangements, 
workers’ compensation, retirement, deferred compensation, bonus, stock purchase, 
hospitalization, medical insurance, life insurance, tuition reimbursement or scholarship 
programs, any plans providing benefits or payments in the event of a change of control, change 
in ownership, or sale of a substantial portion (including all or substantially all) of the assets 
owned or maintained by the Company or an ERISA Affiliate, within the last six years, or to 
which the Company or an ERISA Affiliate, within the last six years, has contributed or is or was 
obligated to make payments, in each case with respect to any employees or former employees of 
the Company or an ERISA Affiliate. 

“Companv Emplovee Pension Plans” shall mean Company Employee Benefit 
Plans which constitute “employee pension benefit plans” as defined in Section 3(2) of ERISA. 

“Companv Material Adverse Effect” shall mean any change in or effect on the 
business of the Company and the Operating Sub that, in the aggregate (taking into account all 
other such changes or effects), is materially adverse to the business, assets, liabilities, financial 
condition, or results of operations or prospects of the Company and the Operating Sub, taken as a 
whole, excluding effects resulting fiom (i) changes in general economic conditions or in the 
securities markets in general that do not affect the Company in a materially disproportionate 
manner relative to other companies in the same industry; (ii) changes in the industries in which 
the Company or the Operating Sub operate (including legal and regulatory changes) that do not 
specifically relate to the Company or the Operating Sub and that do not affect the Company or 
the Operating Sub in a materially disproportionate manner relative to other companies in such 
industry; (iii) any losses of customers or suppliers caused by the announcement or pendency of 
the Merger; (iv) any delays or cancellations of orders for the Company’s or the Operating Sub’s 
products or services caused by the announcement or pendency of the Merger; (v) acts taken 
pursuant to or in accordance with this Agreement or at the request of the Parent or Eschelon; or 
(vi) acts of terrorism or war (whether or not declared). 

“Companv Net &tion Proceeds” shall mean the aggregate amount of cash 
received by the Company in connection with the Company Options that are exercised on or 
immediately prior to the Closing Date in contemplation of or in connection with the 
consummation of the Merger and in accordance with the terms of Section 3.6 of this Agreement 
and the amount of all Tax benefits and credits related thereto. 

“Company Welfare Plans” shall mean Company Employee Benefit Plans which 
constitute “employee welfare benefit plans” within the meaning of Section 3( 1)  of ERISA. 

“Delaware Law” shall mean the Delaware General Corporation Law. 
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“Dissenting Shares Excess Payments” shall mean any payment in respect of 
Dissenting Shares in excess of the amount of cash that would have been issuable pursuant to 
Section 3.1 in respect of such Shares had they never been Dissenting Shares plus expenses 
associated with such appraisal rights claims. Dissenting Shares Excess Payments shall constitute 
“Losses” for purposes of Section 10.1. 

“Dollar” and “$” shall mean United States Dollars. 

“EBITDA” shall mean with respect to Operating Sub, earnings before interest, 
taxes, depreciation and amortization which, (i) exclude (A) non-recurring items or events and (B) 
any financial accounting expenses related to the Company Net Option Proceeds; and (ii) with 
respect to each of the components thereof, is determined in accordance with GAAP and the past 
practices of the Company and Operating Sub, consistently applied. 

“EBITDA Period” shall mean the three (3) month period commencing on the first 
day of the month that is four (4) months prior to the month of the Anticipated Closing Date and 
ending on the last day of the full month immediately preceding the month in which the Closing 
occurs. 

“EBITDA Period Financials” shall mean the unaudited balance sheet and the 
related unaudited statements of earnings and cash flows of the Operating Sub for each month 
during the EBITDA Period. 

“Electric IP” shall mean Electric IP, Inc., an Arizona corporation, its successors 
and assigns. 

“Emplovee Benefit Plan” shall have the meaning ascribed to such term by Section 
3(3) of ERISA. 

“Emplovee Obligations” - shall mean any Liabilities of the Company or any of its 
Subsidiaries for payments to current or former employees, officers or directors of the Company 
or any of its Subsidiaries pursuant to any contract, commitment, promise or agreement (Written 
or oral) between the Company or any Subsidiary and such Persons. 

“Emulovee Stockholder Letters of Transmittal” shall mean each of those certain 
I Employee Stockholder Letters of Transmittal, dated as of the Closing Date and in the form of 

Exhibit E attached hereto, to be executed and delivered by Parent and each Key Employee. 
, 

“Encumbrances” shall mean any lien, security interest, mortgage, pledge, 
hypothecation, charge, preemptive right, voting trust, imposition, covenant, condition, right of 
first refusal, easement or conditional sale or other title retention agreement or other restriction; 
provided, however, that Encumbrances shall not include any Encumbrances arising under any of 
the Ancillary Documents. 

“Environmental Law” shall mean any Law, common law and any enforceable 
judicial or administrative interpretation thereof, including any judicial or administrative order, 
consent decree or judgment, relating to pollution or protection of the environment or natural 
resources, including, without limitation, those relating to the use, handling, transportation, 

-4- 
REST1\578396.14 



treatment, storage, disposal, release or discharge of Hazardous Material, as in effect as of the 
date hereof. 

“Environmental Permit” shall mean any permit, approval, identification number, 
license or other authorization required under or issued pursuant to any applicable Environmental 
Law. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as 
amended. 

“ERISA Affiliate” shall refer to any trade or business, whether or not 
incorporated, that, together with the Company, is or ever was treated as a “single employer” 
within the meaning of Section 414(b), (c), (m) or (0) of the Code. 

“Eschelon” shall mean Eschelon Telecom, Inc., a Delaware corporation. 

“Escrow Percentage” means, for each Stockholder other than SRPMIC, the 
percentage set forth opposite such Stockholder’s name on Exhibit A hereto under the column 
“Escrow Percentage.” 

“Estimated Net Working CaDital” shall mean, with respect to the Company and 
the Operating Sub, on a consolidated basis, the (i) current assets less (ii) current liabilities 
(excluding the current portion of long-term Indebtedness, but including any and all Taxes 
incurred by the Company as a result of the sale of the Excluded Subsidiaries prior to Closing), 
each as determined as of the Closing Date by the Company in accordance with GAAP, 
consistently applied, and reflected on the Estimated Closing Balance Sheet. For purposes of the 
calculation of the Estimated Closing Net Working Capital, the Estimated Closing Net Working 
Capital shall include all Company Net Option Proceeds. 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended, 
together with the rules and regulations promulgated thereunder. 

“Excluded Subsidiaries” shall mean, collectively, Electric IP and MTI Tech 
Products. 

“Existing Scottsdale Switch Aereements” shall mean, collectively, (i) that certain 
Right To Use Agreement dated as of December 6 ,  2002 by and between Mountain 
Telecommunications, Inc., an Arizona corporation and SRPMIC, on behalf of itself and 
Saddleback Communications Company, as the same may be amended, modified, or replaced and 
attached hereto as Exhibit H-1; and (ii) that certain Management Agreement dated as of 
December 6 ,  2002 by and between Mountain Telecommunications, Inc., an Arizona corporation 
and Saddleback Communications Company, a division of SRPMIC, as the same may be 
amended, modified, or replaced and attached hereto as Exhibit H-2. 

“Expenses” shall mean, with respect to any Party, all out-of-pocket expenses 
(including, without limitation, all fees and expenses of counsel, accountants, investment bankers, 
experts and consultants to a party hereto and its Affiliates) incurred by such Party or on its behalf 
in connection with or related to the authorization, preparation, negotiation, execution and 
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performance of its obligations pursuant to this Agreement and the consummation of the Merger 
and all other matters related to the transactions contemplated hereby and the closing of the 
Merger. 

“FCC” - means the Federal Communications Commission. 

“FCC Consent” means the grant by the FCC of its consent to the transfer of 
control or assignment of any license, Permit or other instrument of authorization awarded by the 
FCC to the Company necessary to consummate the transactions contemplated by this 
Agreement. 

“FCC Licenses” means all Company Permits issued by the FCC held by the 
Company or the Operating Sub. 

“Fraud” shall mean the making of a representation by aParty which (i) 
representation is false, (ii) the Party making the representation knew that the representation was 
false, (iii) the Party to whom such representation or warranty was made believed such 
representation or warranty to be true and acted in reliance upon it, and (iv) such Party was 
damaged thereby. 

“Governmental Entity” shall mean any United States Federal, state or local or any 
foreign governmental, regulatory or administrative authority, agency or commission or any court, 
tribunal or arbitral body. 

“Governmental Order” shall mean any order, writ, judgment, preliminary or 
permanent injunction, decree, temporary restraining order, stipulation, determination or award 
entered by or with any Governmental Entity. 

“Hazardous Material” shall mean (i) any petroleum, petroleum products, by- 
products or breakdown products, radioactive materials, asbestos-containing materials or 
polychlorinated biphenyls or (ii) any chemical, material or substance defined or regulated as 
toxic or hazardous or as a pollutant or contaminant or waste under any applicable Environmental 
Law. 

“Indebtedness” shall mean any debt of any type or nature at any time outstanding, 
secured or unsecured, contingent or otherwise, of a Person, including without limitation, debts 
for borrowed money (whether or not the recourse of the lender is to the whole of the assets or 
only to a portion thereof), or debts evidenced by bonds, notes, debentures or similar instruments 
or representing the balance deferred and unpaid of the purchase price of any property if and to 
the extent any of the foregoing indebtedness would appear as a liability upon a balance sheet 
prepared in accordance with GAAP, and will also include, to the extent not otherwise included 
(i) obligations under a capitalized lease and (ii) obligations secured by a lien or other 
Encumbrance to which the property or assets owned or held by a Person is subject, whether or 
not the obligation or obligations secured thereby shall have been assumed. 

“Intellectual ProDerty‘’ shall mean all intellectual property rights owned or 
licensed, including but not limited to (i) inventions, designs, algorithms and other industrial 
property, and all enhancements and improvements thereto, whether patentable or unpatentable, 

~ 
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and whether or not reduced to practice, and all patents therefor or in connection therewith 
(including all U.S. and foreign patents, patent applications, patent disclosures, mask works, and 
all divisions, continuations, continuations-in-part, reissues, re-examinations and extensions 
thereof); (ii) trademarks, trade names and service marks, trade dress, logos, internet domain 
names, and other commercial product or service designations, and all goodwill and similar value 
associated with any of the foregoing, and all applications, registrations, and renewals in 
connection therewith; (iii) copyrights (whether or not registered) and all registrations and 
applications for registration thereof, as well as rights to renew copyrights; (iv) trade secrets (as 
such are determined under applicable law), know-how and other confidential business 
information, including technical information, marketing plans, research, designs, plans, methods, 
techniques, and processes, any and all technology, supplier lists, computer software programs or 
applications, in both source and object code form, technical documentation of such software 
programs, statistical models, supplier lists, e-mail lists, inventions, sui generis database rights, 
databases, and data, whether in tangible or intangible form and whether or not stored, compiled 
or memorialized physically, electronically, graphically, photographically or in writing; (v) any 
and all other rights to existing and future registrations and applications for any of the foregoing 
and all other proprietary rights in, or relating to, any of the foregoing, including remedies against 
and rights to sue for past infi-ingements, and rights to damages and profits due or accrued in or 
relating to any of the foregoing; and (vi) any and all other intangible proprietary property, 
information and materials. 

“IRS” - shall mean the United States Internal Revenue Service. 

“Key Employees” shall mean each of the Persons listed on Exhibit D under the 
heading “Key Employees.” 

“Key Employee Ameements” shall mean collectively, the Employee Stockholder 
Letters of Transmittal and the Non-Competition Agreements in the forms of Exhibit E and 
Exhibit F attached hereto. 

“Knowledge” means (i) with respect to the Company, the actual knowledge of the 
officers of the Company and the Operating Sub, together with the knowledge as would have been 
obtained after due and reasonable inquiry by such officers; and (ii) with respect to any other 
Person, the actual knowledge of such Person, together with the knowledge as would have been 
obtained after due and reasonable inquiry by such Person. 

“Law” - shall mean any Federal, state, foreign or local statute, law, ordinance, 
regulation, rule, code, order, judgment, decree, other requirement or rule of law, whether of the 
United States or any other jurisdiction. 

“Liability” shall mean any direct or indirect indebtedness, liability, assessment, 
expense, claim, loss, damage, deficiency, obligation or responsibility, known or unknown, 
disputed or undisputed, joint or several, vested or unvested, executory or not, fixed or unfixed, 
choate or inchoate, liquidated or unliquidated, secured or unsecured, determinable or 
undeterminable, accrued or unaccrued, absolute or not, contingent or not (including any liability 
under any guarantees, letters of credit, performance credits or with respect to insurance loss 
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accruals), whether or not required to be reflected in financial statements in accordance with 
GAAP, and whether due or to become due. 

“Minimum Closing Net Working. Capital” shall equal the amount that is within 
+/-$50,000 of zero (0). 

“MTI Tech Products” shall mean MTI Tech Products, Inc., an Arizona 
corporation, its successors and assigns. 

“Non-ComDetition Ameements” shall mean those certain Non-Competition, Non- 
Solicitation and Confidentiality Agreements, dated as of the Closing Date and in the form of 
Exhibit F attached hereto, to be executed and delivered by Parent and each Key Employee. 

“Non-Emplovee Stockholders” shall mean the Persons listed on Exhibit D under 
the heading ‘Won-Employee Stockholders.” 

“Operating Sub” shall mean Mountain Telecommunications of Arizona, Inc., a 
wholly-owned subsidiary of the Company. 

“ODerating Sub Financials” shall mean, collectively, the EBITDA Period 
Financials and the Statement of Adjusted EBITDA. 

“Permitted Encumbrance” shall mean, (i) Encumbrances imposed by any 
Governmental Entity for Taxes, assessments or charges not yet due and payable or which are 
being contested in good faith and by appropriate proceedings, but only to the extent that (A) if 
adequate reserves with respect thereto are maintained on the books of the Company and its 
Subsidiaries in accordance with GAAP and (B) such matters are identified in the Company 
Disclosure Schedules; (ii) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s or 
other like Encumbrances arising in the ordinary course of business which are not overdue for a 
period of more than 30 days or which are being contested in good faith and by appropriate 
proceedings, if adequate reserves with respect thereto are maintained on the books of the 
Company in accordance with GAAP; (iii)pledges or deposits in connection with worker’s 
compensation, unemployment insurance and other social security legislation; (iv) deposits to 
secure the performance of any or all of the following: bids, trade contracts (other than for 
borrowed money), leases, statutory obligations, surety and appeal bonds, performance bonds and 
other obligations of a like nature incurred in the ordinary course of business; and (v) easements, 
rights-of-way, restrictions and other similar encumbrances on real property incurred in the 
ordinary course of business and encroachments (whether or not in the ordinary course of 
business) which, in the aggregate, are not substantial in amount, and which do not in any case 
materially detract from the value of the property subject thereto or interfere with the ordinary 
conduct of the business thereon. 

“Parent Material Adverse Effect” shall mean any change in or effect on the 
business of the Parent and the Parent Subsidiaries that, individually or in the aggregate (taking 
into account all other such changes or effects), is, or is reasonably likely to be, materially adverse 
to the business, assets, liabilities, financial condition or results of operations of the Parent and the 
Parent Subsidiaries, taken as a whole. 



“Person” shall mean an individual, corporation, partnership, limited partnership, 
limited liability company, limited liability partnership, syndicate, person (including, without 
limitation, a “person” as defined in Section 13(d)(3) of the Exchange Act), trust, association, 
entity or government or political subdivision, agsncy or instrumentality of a government. 

“Scottsdale Switching Platform” shall mean that certain DMS-500 telephone 
switch and other peripheral telecommunications equipment located at 10190 East McKellips 
Road, Scottsdale, Arizona 85256. 

“Scottsdale Switch Amendment” shall mean that certain Amendment to 
Scottsdale Switch Agreements to be dated as of the Closing Date and entered into by and among 
Eschelon, the Company and Saddleback Communications Company, a division of SRPMIC, the 
terms of which shall govern the respective rights and obligations of the parties in connection 
with the operation of the Scottsdale Switching Platform and shall be in a form mutually 
acceptable to Eschelon, the Company and SRPMIC. 

“SEC” - shall mean the US. Securities and Exchange Commission. 

“Securities Act” shall mean the Securities Act of 1933, as amended, together with 
the rules and regulations promulgated thereunder. 

“Shares” shall mean the shares of Company Capital Stock. 

“Share Percentas” means, with respect to any Stockholder, the quotient equal to 
the number of Shares owned at Closing by such Stockholder divided by the total number of 
outstanding Shares at Closing. The Share Percentage for each Stockholder is set forth opposite 
such Stockholder’s name on Exhibit A hereto and, with respect to the shares of Class A Common 
Stock, shall be determined on an as-if converted to Company Common Stock basis in accordance 
with the Company Charter. 

“SRPMIC” means the Salt River Pima-Maricopa Indian Community and its 
Affiliates including Saddleback Communications Company. 

“SFWMIC Stockholder Letter” shall mean that certain Stockholder Letter of 
Transmittal dated as of the Closing Date, by and between Parent and SRPMIC and substantially 
in the form of Exhibit I attached hereto. 

“Statement of Adiusted EBITDA” shall mean a detailed computation of the 
Adjusted EBITDA. 

“State PUC” shall mean any state and local public service and public utilities 
commission having regulatory authority over the business of the Company and/or any of its 
Subsidiaries, as conducted in any given jurisdiction, including, without limitation, the Arizona 
Corporation Commission. 

, “State PUC Consent’’ means the grant by any State PUC of its consent to the 
transfer, assignment or the Company change of control transactions contemplated by this 
Agreement. 

- 
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“State PUC Licenses” shall mean all Company Permits issued or granted by a 
State PUC and held by the Company or its Subsidiaries. 

Letter of Transmittal, the Key Employee Agreements and the SRPMIC Stockholder Letter. 

“Stockholder Letter of Transmittal” shall mean that certain Stockholder 
Certificate and Representation Letter dated as of the Closing Date and in the form of Exhibit G 
attached hereto, to be executed and delivered by Parent and each Non-Employee Stockholder. 

“Stockholders” shall mean the holders of the outstanding Company Capital Stock. 

“Stockholders’ Anent” shall mean Jack 0. Pleiter. 

“Straddle Period” means any taxable period beginning before and ending after the 
Closing Date. 

“Subsidiarvt of any Person means any other Person of which at least 50% of the 
outstanding voting securities or other voting equity interests are owned, directly or indirectly, by 
such first Person. 

“Tariff Matters” shall mean fees, charges, penalties, interest or similar amounts 
assessed or levied by any Governmental Entity on the Company or any of its Subsidiaries for 
interstate access charges incurred prior to the Closing. 

“Tax” - shall mean (i) any and all taxes, fees, levies, duties, tariffs, imposts and 
other charges of any kind (whether or not imposed on the company or on a Subsidiary), imposed 
by any Governmental Entity or taxing authority, including, without limitation, taxes or other 
charges on, measured by, or with respect to income, franchise, windfall or other profits, gross 
receipts, property, sales, use, capital stock, payroll, employment, social security, workers’ 
compensation, unemployment compensation or net worth; taxes or other charges in the nature of 
excise, withholding, ad valorem, stamp, transfer, value-added or gains taxes; license, registration 
and documentation fees; and customers’ duties, tariffs and similar charges; (ii) any liability for 
the payment of any amounts of the type described in (i) as a result of being a member of an 
affiliated, combined, consolidated or unitary group for any Taxable period; (iii) any liability for 
the payment of amounts of the type described in (i) or (ii) as a result of being a transferee of, or a 
successor in interest to, any person or as a result of an express or implied obligation to indemnify 
any person and (iv) any and all interest, penalties, additions to tax and additional amounts 
imposed in connection with or with respect to any amounts described in (i), (ii) or (iii). 

“Tax Return” shall mean any return, report, statement, form or other 
documentation (including any additional or supporting material and any amendments or 
supplements) filed or maintained, or required to be filed or maintained, with respect to or in 
connection with the calculation, determination, assessment or collection of any Taxes. 

“Stockholder Closing. Documents” shall mean, collectively, the Stockholder 

“Title IV Plans” means Employee Benefit Plans subject to Title IV of ERISA or 
Section 412 of the Code, to which the Company or any ERISA Affiliate contributes, or has or 
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has ever had any obligation to contribute. including. but not limited to. any multiemployer plan 
as defined in Section 3(37) of ERISA. and any multiple employer plan . 

“WARN” means the Worker Adjustment and Retraining Notification Act or any 
state equivalent thereof . 

Section 1.2 Table of Definitions . The following terms have the meanings set forth in 
the Sections referenced below: 

Definition Location 

280(G) Stockholder Approval ............................................... 6.8(b) 
Accounting Date .................................................................... 3.2(a) 
Acquisition Proposal ............................................................. 6.4(a) 
Actual Settlement Amount .................................................... 10.3(c) 
Agreement ............................................................................. Preamble 
Annual Financial Statements ................................................. 4.8(a) 
Balance Sheet ........................................................................ 4.8(a) 
Balance Sheet Date ................................................................ 4.8(a) 
Bankruptcy Exception ........................................................... 4.5 
Basket .................................................................................... 10.5(a) 

Certificate of Merger ............................................................. 2.3 

Closing .................................................................................. 2.2 

Closing Cash ......................................................................... 3.1 (b) 
Closing Date .......................................................................... 2.2 

Closing Statement Resolution Period .................................... 3.3(b) 

Company Board of Directors ................................................ 4.5 
Company Bylaws .................................................................. 4.2 

Company Charter .................................................................. 4.2 
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ARTICLE I1 
THE MERGER 

Section 2.1 The Merger. Upon the terms and subject to the conditions set forth in this 
Agreement, and in accordance with the applicable provisions of Delaware Law, at the Effective 
Time (as defined in Section 2.3), the Merger Sub shall be merged with and into the Company. 
As a result of the Merger, the separate corporate existence of the Merger Sub shall cease and the 
Company shall continue as the surviving corporation of the Merger as a wholly owned subsidiary 
of the Parent (the “Surviving Corporation”). 

Unless this Agreement shall have been terminated and the 
Merger herein contemplated shall have been abandoned pursuant to Section 11.1 and subject to 
the satisfaction or waiver of the conditions set forth in Article VIII, the closing of the 
transactions contemplated hereby (the “Closing”) shall take place at the offices of DLA Piper 
Rudnick Gray Cary US LLP, 1775 Wiehle Avenue, Suite 400, Reston, Virginia 20190, 
commencing at 1O:OO a.m. local time on the Anticipated Closing Date (the date on which the 
Closing shall occur being the “Closing Date”). 

Effective Time. Immediately upon the Closing, the Parties shall cause the 
Merger to be consummated by filing a Certificate of Merger in the form attached hereto as 
Exhibit B (the “Certificate of Merger”) - with the Delaware Secretary of State in accordance with 
the relevant provisions of Delaware Law (the date and time of such filing, or such later date and 
time as may be set forth therein, being the “Effective Date” and the “Effective Time,” 
respectively). For all purposes, the Parties shall deem the Effective Date to be the Closing Date. 

Section2.2 Closing. 

Section 2.3 



Section 2.4 Effect of the Merger. At the Effective Time, the effect of the Merger shall 
be as provided in the applicable provisions of Delaware Law. Without limiting the generality of 
the foregoing, and subject thereto, at the Effective Time, except as otherwise provided herein, all 
the property, rights, privileges, powers and franchises of the Company and the Merger Sub shall 
vest in the Company as the Surviving Corporation, and all debts, liabilities and duties of the 
Company and the Merger Sub shall become the debts, liabilities and duties of Company as the 
Surviving Corporation. 

Section 2.5 Certificate of Incorporation: Bvlaws: Directors and Officers of Surviving 
Corporation. Unless otherwise agreed to by the Parent and the Company before the Effective 
Time, at the Effective Time: 

(a) the certificate of incorporation of the Company shall be amended and 
restated as of the Effective Time to read in its entirety to be identical with the certificate of 
incorporation of the Merger Sub in effect prior to the Effective Time and, as so amended, shall 
constitute the certificate of incorporation of the Surviving Corporation until thereafter amended; 

(b) the bylaws of Merger Sub, as in effect immediately prior to the Effective 
Time, shall be adopted as the bylaws of the Surviving Corporation until thereafter amended; 

(c) the officers of Merger Sub immediately prior to the Effective Time shall 
serve in their respective offices of the Surviving Corporation from and after the Effective Time, 
in each case until their successors are elected or appointed and qualified or until their resignation 
or removal; and 

(d) the directors of Merger Sub immediately prior to the Effective Time shall 
serve as the directors of the Surviving Corporation from and after the Effective Time, in each 
case until their successors are elected or appointed and qualified or until their resignation or 
removal. 

ARTICLE I11 
MERGER CONSIDERATION; EXCHANGE OF CERTIFICATES 

Section 3.1 Merger Consideration. On the Effective Date, the shares of Company 
Capital Stock outstanding immediately prior to the Effective Date, shall, without any action on 
the part of the Parent, the Merger Sub, the Company or the holder thereof, be converted into the 
right to receive from the Parent, subject to the terms of this Agreement, the aggregate amount 
equal to the following: 

(a) $40,000,000 in cash (the “Purchase Price”), (i) & or minus the EBITDA 
Adjustment Amount, if any, described in Section 3.2(a) of this Agreement; (ii) & or minus the 

amount of any Indebtedness of the Company or the Operating Sub outstanding as of the Closing 
Date (the “Outstanding Indebtedness”). The aggregate amount of cash consideration to be paid 

Agreement, shall be referred to herein as the ‘‘Merger Consideration.” 

I Estimated Adjustment, if any, described in Section 3.2(b) of this Agreement; and (iii) minus the 

by the Parent for the Shares, as adjusted pursuant to this Section 3.l(a) and the terms of this 
I , 



~ ~~ 

(b) Upon the surrender of certificates representing the shares of the Company 
Capital Stock issued and outstanding immediately prior to the Effective Time in accordance with 
Section 3.5, each Stockholder shall be allocated and paid the cash amount equal to (collectively, 
the “Closing Cash”): 

(i) the Merger Consideration equal to such Stockholder’s Share 
Percentage (as determined in accordance with the Company Charter) multidied by the aggregate 
amount of Merger Consideration, minus 

(ii) the Escrow Funds equal to such Stockholder’s Escrow Percentage 
multiplied by the aggregate amount of Escrow Funds deposited in the Escrow Account pursuant 
to Section 3.4, the requirements of Article X and the Escrow Agreement. 

Prior to the Effective Date, the Parent shall appoint itself as the exchange 
agent in the Merger. On the Closing Date, the Parent shall make the applicable payments of 
Closing Cash to each Stockholder by wire transfer of immediately available funds in United 
States dollars to such accounts as designated in writing by such Stockholder to the Parent prior to 
the Closing Date (the “Pavment Accounts”). Notwithstanding anything in this Section 3.1 Cc), 
any Stockholder that has not provided wire instructions to the Parent will receive payment of the 
Closing Cash due to such Stockholder via cashiers check, and in such event the Parent shall 
deliver the requested cashier’s check to such Stockholder on the Closing Date. 

(c) 

(d) Notwithstanding anything in this Agreement to the contrary, in accordance 
with Section 3.7 of this Agreement, Shares issued and outstanding immediately prior to the 
Effective Time held by a Dissenting Stockholder (as such term is defined in Section 3.7(a) of this 
Agreement) who has the right to demand payment for and an appraisal of such shares in 
accordance with Delaware Law shall not be converted into a right to receive any portion of the 
Merger Consideration unless such Dissenting Stockholder (as such term is defined in Section 
3.7Ca) of this Agreement) fails to perfect or otherwise loses such holder’s right to such payment 
or appraisal, if any. 

Section 3.2 Merper Consideration Adjustment. The Merger Consideration shall be 
subject to the adjustments set forth in this Section 3.2. 

(a) EBITDA Adiustment. 

(i) Not more than thirty (30) days but not less than five (5) days prior 
to the Anticipated Closing Date or such other date as the Company and the Parent shall mutually 

Financials to the Parent. The Operating Sub Financials shall be prepared and certified by the 
Company’s Chief Financial Officer and shall include a breakdown of the separate components of 
EBITDA for the EBITDA Period, along with a breakdown of the applicable adjustments to 
EBITDA for such period. 

(ii) 

I agree to in writing (the “Accountinn Date”), the Company shall deliver the Operating Sub 

The Parent shall have ten (10) days to review such Operating Sub 
Financials after receipt thereof. If, within ten (10) days after receiving the Operating Sub 
Financials, the Parent objects to the Operating Sub Financials by delivering written notice to the 
Company stating the basis for such objection (the “Parent EBITDA Obiection Notice”), then for ’ 
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a period of five ( 5 )  days following the delivery of such Parent EBITDA Objection Notice to the 
Company, the Parent and the Company shall use commercially reasonable efforts to resolve to 
the mutual satisfaction of the Parent and the Company, the objections set forth in the Parent 
EBITDA Objection Notice. If no resolution is reached within such five-day period, then the 
parties to the dispute may elect by mutual written agreement to extend the period of negotiation 
and may elect, by mutual written agreement, to engage a mediator to assist in such negotiation. 
To the extent that any matter remains unresolved following the foregoing negotiations, the Parent 
and the Company shall engage an audit partner based in the Phoenix office of Grant Thornton, 

Agreement) to review the calculations set forth in the Operating Sub Financials. 

I 

~ 

, LLP as the Independent Accounting Firm (as such term is defined in Section 3.3fi) of this 
I 

(iii) The Independent Accounting Firm shall have thirty (30) days to 
review such Operating Sub Financials and afier reviewing all relevant matters and interviewing 
such parties as it deems appropriate, the Independent Accounting Firm shall deliver to the Parent 
and the Company a statement (the “Indmendent Accountant EBITDA Statement”) setting forth 
its calculations with the respect to the Operating Sub Financials, including the Statement of 
Adjusted EBITDA. The Statement of Adjusted EBITDA as determined by the Independent 
Accounting Firm in the form of the Independent Accountant EBITDA Statement (the “Final 
Operating Sub Financials”), shall be final and binding on the Parties. 

(iv) If within ten (10) days after receipt of the Operating Sub 
Financials, the Parent delivers written notice that the Parent has no objection to such Operating 
Sub Financials or the Parent does not deliver a Parent EBITDA Objection Notice within the 10- 
day period, the Operating Sub Financials, including the Statement of Adjusted EBITDA, shall be 
deemed the Final Operating Sub Financials and shall be binding upon each Party. 

(v) The Final Operating Sub Financials shall be used as the basis for 
determining the EBITDA Adjustment Amount, if any. The Parent and the Company shall each 
bear one-half of the cost of engaging the Independent Accounting Firm in connection with the 
preparation and delivery of the Independent Accountant EBITDA Statement. 

(vi) Subject to the following, the Merger Consideration shall be 
increased or decreased at Closing in accordance with this Section 3.2(aMvi) and Section 3.1 (aMi) 
by an amount (the “EBITDA Adiustment Amount”) equal to the difference between (A) the 
product of (x) the Adjusted EBITDA multiplied by (y) $5.85, less (B) $40,000,000. If the 
EBITDA Adjustment Amount is negative, the amount of Merger Consideration shall be 
decreased at Closing in accordance with Section 3.1(aMi) by the EBITDA Adjustment Amount. 
If the EBITDA Adjustment Amount is positive, the amount of Merger Consideration shall be 
increased at Closing in accordance with Section 3.1(a)(i) by the EBITDA Adjustment Amount; 
provided, however, the maximum positive EBITDA Adjustment Amount pursuant to this Section 
3.2(a) shall not exceed $5,000,000. If the EBITDA Adjustment Amount is zero (0), there shall 
not be any adjustment in the amount of Merger Consideration at Closing pursuant to Section 
3.1 (aMi). , 

I 
I 
I (b) Net Working Capital Adiustment. The Company shall prepare and deliver 

to the Parent on the Closing Date, a statement (the “Estimated Closing Statement“) setting forth 
(i) an estimated consolidated balance sheet of the Company as of the close of business on the 
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Closing Date (the "Estimated Closing Balance Sheet"); and (ii) the Estimated Closing Net 
Working Capital, based on the Estimated Closing Balance Sheet, together with all work papers 
and supporting calculations relating thereto. The Estimated Closing Balance Sheet upon which 
the Estimated Closing Net Working Capital is based shall be prepared in accordance with 
GAAP, consistently applied (notwithstanding anythlng else contained herein, including the 
inclusion in current liabilities of any and all Taxes incurred by the Company as a result of the 
sale of the Excluded Subsidiaries prior to Closing). The "Estimated Adiustment" (which may be 
a positive or negative number) shall equal (i) the Estimated Closing Net Working Capital 
reflected on the Estimated Closing Balance Sheet, minus (ii) the Minimum Closing Net Working 
Capital Amount. If the Estimated Adjustment is positive a, the Estimated Closing Net 
Working Capital is greater than $50,000), the amount of Merger Consideration shall be increased 
at Closing in accordance with Section 3.l(a)(ii) by the amount of the Estimated Adjustment. If 
the Estimated Adjustment is negative (i.e., the Estimated Closing Net Working Capital reflects a 
working capital deficit of more that $50,000), the amount of Merger Consideration shall be 
decreased at Closing in accordance with Section 3.l(a)(ii) by the amount of the Estimated 
Adjustment. If the Estimated Closing Net Working Capital is equal to or less than $50,000 and 
reflects a working capital deficit of not more than $50,000, the Estimated Adjustment shall be 
zero (0). For purposes of the calculation of the Estimated Adjustment, if any, pursuant to this 
Section 3.2(b), the Estimated Net Working Capital shall include all Company Net Option 
Proceeds. 

Section 3.3 Post-Closing; Merper Consideration Adjustment. 

As soon as practicable (and in any event within 60 days following the 
Closing Date), the Parent shall prepare and deliver to the Stockholders' Agent a "Closing 
Statement" consisting of (i) a consolidated balance sheet of the Company as of the close of 
business on the Closing Date (the "Closing Balance Sheet"); and (ii) the Closing Net Working 
Capital, based on the Closing Balance Sheet, together with all work papers and all supporting 
calculations relating thereto. The Closing Balance Sheet shall be prepared in accordance with 
GAAP, consistently applied (notwithstanding anything else contained herein, including the 
inclusion in current liabilities of any and all Taxes incurred by the Company as a result of the 
sale of the Excluded Subsidiaries prior to Closing). 

(a) 

(b) The Closing Balance Sheet, together with the Closing Net Working 
Capital, as set forth in the Closing Statement, shall be final, binding and conclusive on the Parties 
unless the Stockholders' Agent, on behalf of the Stockholders (collectively, the "DistWing 
Parties") provides written notice of any objections thereto to the Parent within 30 days after the 
Stockholders' Agent's receipt of the Closing Statement, setting forth in reasonable detail the 
amounts in dispute and the basis for such dispute and the Disputing Parties' calculation of the 
disputed portion of the Closing Statement (a "Closinn Statement Obiection Notice"). During such 
30-day period, the Parent shall, and shall cause its Representatives to, make reasonably available 
to the Disputing Parties, on a timely basis, such of the Surviving Corporation's books, records 
and appropriate personnel as the Disputing Parties may reasonably request in connection with its 
review of the Closing Statement, If the Disputing Parties deliver a Closing Statement Objection 
Notice as provided above, the Disputing Parties and the Parent shall attempt in good faith to resolve 
the Disputing Parties' objections, and any resolution by them as to any disputed amounts shall be 
final, binding and conclusive on the Parent and all of the Stockholders. If the Disputing Parties and 

! 



~ ~ ~ ~ ~~~~ 

the Parent are unable to resolve, despite good faith negotiations, all disputes reflected in the Closing 
Statement Objection Notice within 10 days of the Disputing Parties’ delivery of a Closing Statement 
Objection Notice (the “Closing Statement Resolution Period”), the Disputing Parties and the 
Parent shall, within 10 days after expiration of the Closing Statement Resolution Period, submit any 
such unresolved dispute to the Phoenix office of Grant Thornton, LLP (the “Indaendent 
Accountina Firm”). The Parent and the Stockholders’ Agent shall provide to the Independent 
Accounting Firm all work papers, subsidiary ledgers and supporting calculations relating to the 
unresolved disputes requested by the Independent Accounting Firm to the extent available to the 
Parent or its Representatives or the Stockholders’ Agent or its Representatives. The Parent and the 
Stockholders’ Agent shall be afforded the opportunity to present to the Independent Accounting 
Firm (with copies to be provided to the other Party) any material related to the unresolved disputes 
and to discuss the issues with the Independent Accounting Firm. The Independent Accounting Firm 
shall determine the amount of each of the items being disputed in the Closing Statement Objection 
Notice within 30 days after the submission of the unresolved disputes to the Independent 
Accounting Firm, and such determinations shall be final, binding and conclusive on the Parties. 
The fees, costs and expenses of the Independent Accounting Firm shall be borne equally by the 
Parties. The Closing Balance Sheet and the Closing Net Working Capital, as each may be 
revised to reflect the resolution of any and all disputes by the Parties or the determination by the 
Independent Accounting Firm, shall be deemed the final “Closing Balance Sheet” and the final 
“Closing Net Working Capital,” respectively. For purposes of the calculation of the Closing Net 
Working Capital in accordance with this Section 3.3, the Closing Net Working Capital shall be 
deemed to include all Company Net Option Proceeds. 

(c) Upon final determination of the Closing Balance Sheet and the Closing 
Net Working Capital, respectively, pursuant to this Section 3.3, the Stockholders or the Parent, 
as applicable, shall pay the other Party the following amounts (each, a “Payment”): 

(i) if the Closing Net Working Capital set forth in the Closing Balance 
Sheet exceeds the Estimated Closing Net Working Capital set forth in the Estimated Closing 
Balance Sheet, the amount by which the Closing Net Working Capital exceeds the Estimated 
Closing Net Working Capital (plus interest on such amount accrued from the Closing Date 
through the date of payment at the prime rate as reported in The Wall Street Journal, Eastern 
Edition for the date of such final determination) shall be paid in cash by the Parent to the 
Stockholders based upon each Stockholder’s Share Percentage, within 10 days after the Closing 
Balance Sheet becomes final and binding on the Parties pursuant to Section 3.3h); or 

(ii) if the Estimated Closing Net Working Capital set forth in the 
Estimated Closing Balance Sheet exceeds the Closing Net Working Capital set forth in the 
Closing Balance Sheet, the amount by which the Estimated Closing Net Working Capital 
exceeds the Closing Net Working Capital (plus interest on such amount accrued from the 
Closing Date through the date of payment at the prime rate as reported in The Wall Street 
Journal, Eastern Edition for the date of such final determination) shall be paid from the Escrow 

the Parties pursuant to Section 3.3h). 
I Funds to the Parent within 10 days after the Closing Balance sheet becomes final and binding on 

(d) Any amounts payable pursuant to Section 3.31~) shall be made by wire 
transfer or delivery of other immediately available funds to the account(s) designated by the 

I 



payee. If the Stockholders shall b, required to pay the Parent any amounts due under Section 
3.3(c) and there are available Escrow Funds remaining in the Escrow Account, then upon written 
notice from the Parent to the Stockholders’ Agent, the Parent and the Stockholders’ Agent shall 
give the Escrow Agent a joint written notice instructing the Escrow Agent to pay any amount due 
under Section 3.3(c) to the Parent from the Escrow Funds, and such payment shall satisfy the 
indemnification obligation set forth in Section 10.1 (aMii). In addition to, and not in lieu of any 
other remedies available to any Party hereunder, any Party shall be entitled to equitable relief, 
including specific performance or injunctive relief, as a remedy for another Party’s failure to 
promptly execute a joint written notice in accordance to this Section 3.3(d). Any Payment by the 
Stockholders shall be made by each Stockholder based upon such Stockholder’s Share 
Percentage. Any Payment required pursuant to Section 3.3(c)(i) shall be made by the Parent to 
the Stockholders’ Agent for the benefit of the Stockholders, and the Stockholders’ Agent shall 
forthwith make all requisite payments to the Stockholders as a result of such Payment. 

Section 3.4 Escrow Fund. At the Effective Time, the amount of Merger Consideration 
equal to fifteen percent (1 5%) of the Purchase Price (the “Escrow Funds”) shall be deposited into 
an escrow account (the “Escrow Account”) in accordance with this Agreement and the Escrow 
Agreement in the form attached hereto as Exhibit C (the “Escrow Agreement”). Parent shall 
deposit the Escrow Funds with Wells Fargo Bank, National Association (the “Escrow Agent”), 
by wire transfer of immediately available funds to such bank and account specified by the 
Escrow Agent. On the six-month anniversary of the Closing Date, (the “First Distribution 
W’), to the extent that there are no pending claims for Losses for which any Parent 
Indemnified Person is seeking indemnification from the Escrow Funds pursuant to this 
Agreement and the Escrow Agreement, the Parent and the Stockholders’ Agent shall deliver joint 
written instructions to the Escrow Agent to distribute to the Stockholders, based on their 
respective Escrow Percentages, the amount equal to thirty-three percent (33%) of the Escrow 
Funds then remaining in the Escrow Account. Following the First Distribution Date, the 
remainder of the Escrow Funds shall be held by the Escrow Agent in the Escrow Account until 
the date that is the earlier of (a) eighteen (18) months following the execution date of this 
Agreement; and (b) twelve months following the Closing Date (the “Claim Period”), subject to 
and in accordance with the terms and conditions set forth in this Agreement and the Escrow 
Agreement. 

Section 3.5 Pavment for Shares; Lost Stock Certificates; Closing of Transfer Books. 

(a) At the Effective Time, each holder of a certificate or certificates 
theretofore representing issued and outstanding Shares entitled to receive the Merger 
Consideration therefor may surrender such certificates to the Surviving Corporation and receive 
in exchange therefor, the Merger Consideration as provided in Section 3.1 immediately upon 
such surrender and execution. In case any payment pursuant to this Section 3.5 is to be made to 
a holder other than the registered owner of a surrendered certificate, it shall be a condition of 
such payment that the certificate so surrendered shall be properly endorsed or otherwise in 
proper form for transfer to such holder and that all applicable transfer and other similar Taxes 
with respect to any transactions involving the certificate prior to or at the Effective Time shall 
have been paid. Until surrendered in accordance with the provisions of this Section3.5, the 
certificate or certificates which immediately prior to the Effective Time represented all the issued 
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and outstanding Shares shall represent for all purposes only the right to receive the Merger 
Consideration. 

(b) In the event any certificate shall have been lost, stolen or destroyed, upon 
the making of an affidavit of that fact by the Person claiming such certificate to be lost, stolen or 
destroyed, Parent shall issue in exchange for such lost, stolen or destroyed certificate the Merger 
Consideration payable in exchange therefor pursuant to this Article 111. The Board of Directors 
of the Surviving Corporation may, in its discretion and as a condition precedent to the issuance 
thereof, require the owner of such lost, stolen or destroyed certificate to give the Surviving 
Corporation an indemnity against any Action that may be made against the Surviving 
Corporation with respect to the certificate alleged to have been lost, stolen or destroyed. 

(c) At the Effective Time, the stock transfer books of the Company shall be 
closed and no transfer of Shares shall thereafter be made. If, after the Effective Time, 
certificates are presented to the Surviving Corporation or the disbursing agent, they shall be 
canceled and exchanged for the Merger Consideration in accordance with Section 3.1. From and 
after the Effective Time, no Shares shall be deemed to be outstanding, and holders of certificates 
shall cease to have any rights with respect thereto except as provided herein or by Law. 

(d) At the Effective Time, each outstanding share of common stock of Merger 
Sub shall be converted into one fully paid and non-assessable share of common stock of the 
Surviving Corporation and shall constitute the only shares of capital stock of the Surviving 
Corporation outstanding immediately after the Effective Time. 

Section3.6 Companv Options. The Company shall take all necessary action, 
including obtaining the consent and release of Persons to whom the Company has issued or 
granted Company Options (or to whom the Company has granted or promised to issue Company 
Options or made any commitment to do any of the foregoing), to ensure that, on or prior to the 
Effective Time, (a) each Company Option that is outstanding and unexercised, whether or not 
vested, shall be cancelled and terminated (and not assumed by the Parent); and (b) all Company 
Option Plans are terminated and no longer in force and effect. 

Section 3.7 Dissenting Shares. 

(a) For purposes of this Agreement, “Dissentinp Shares” means Company 
Capital Stock (i) held as of the Effective Time by a Stockholder who has not voted such 
Company Capital Stock in favor of the adoption of this Agreement and the Merger (each such 
Stockholder, a “Dissenting Stockholder”) and (ii) with respect to which appraisal shall have been 
duly demanded and perfected in accordance with Delaware Law and not effectively withdrawn 
or forfeited prior to the Effective Time. 

Notwithstanding anything to the contrary contained in this Article 111, 
Dissenting Shares shall not be converted into or represent the right to receive Merger 
Consideration unless such Stockholder shall have forfeited his right to appraisal under Delaware 
Law or withdrawn, with the consent of the Company, his or her demand for appraisal. If such 
Stockholder has so forfeited or withdrawn his or her right to appraisal of Dissenting Shares, then 
as of the occurrence of such event, such holder’s Dissenting Shares shall cease to be Dissenting 

I (b) 
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Shares and shall be converted into and represent the right to receive the Merger Con5 
issuable in respect of such Company Capital Stock. 

deration 

(c) The Company shall give the Parent (i) prompt notice of any demands for 
purchase of any shares of Company Capital Stock by Dissenting Stockholders, withdrawals of 
such demands, and any other instruments served pursuant to the Delaware Law and received by 
the Company and (ii)the opportunity to participate in all negotiations and proceedings with 
Dissenting Stockholders under the Delaware Law. The Company shall not, except with the prior 
written consent of the Parent, voluntarily make any payment with respect to any demands by 
Dissenting Stockholders for the purchase of the Dissenting Shares or offer to settle or settle any 
such demands. 

GAAP. Unless otherwise noted, EBITDA (or the components thereof), 
Adjusted EBITDA (or the components thereof), all working capital calculations and all other 
financial measures used in this Agreement will be determined in accordance with generally 
accepted accounting principles applied on a consistent basis in effect on the date hereof as set 
forth in the opinions and pronouncements of the Accounting Principles Board of the American 
Institute of Certified Public Accountants and statements and pronouncements of the Financial 
Accounting Standards Board or in such other statements by such other entity as may be approved 
by a significant segment of the accounting profession of the United States (“GAAP”). 

Transfer Taxes. Pursuant to Section 10.5, the Stockholders shall pay for 
each Stockholder’s Transfer Taxes, and all fees and duties, if any, imposed on such Stockholder 
in connection with the sale and transfer of the Shares and Parent shall be entitled to deduct or 
withhold or cause to be deducted or withheld firom the consideration otherwise payable to or on 
behalf of such Stockholder pursuant to this Agreement at any time following the Closing such 
amounts, if any, required to be deducted or withheld in accordance with applicable Law. 

Section 3.10 Taking of Necessarv Action; Further Action. If, at any time after the 
Effective Time, any further action is necessary or desirable to carry out the purposes of this 
Agreement and to vest the Surviving Corporation with full right, title and possession to all assets, 
property, rights, privileges, powers and franchises of the Company and the Merger Sub, the 
officers and directors of the Company and the Merger Sub are fully authorized in the name of 
their respective corporations or otherwise to take, and shall take, all such lawful and necessary 
action, so long as such action is not inconsistent with this Agreement. 

Section 3.8 

Section 3.9 



ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF COMPANY 

The Company hereby represents and warrants to Parent that, except as otherwise set forth 
in the disclosure schedules referred to in this Agreement and attached hereto (the “Comtmv 
Disclosure Schedules”) (which disclosures shall delineate the section or subsection to which they 
apply but shall also qualify such other sections or subsections of this Article IV to the extent that 
it is reasonably apparent on its face from a reading of the particular disclosure item that such 
disclosure is applicable to such other section or subsection), each of the following 
representations and warranties set forth in this Article IV are, as of the date hereof, and will be 
(unless made as of a specified date), as of the Closing Date, true and correct: 

Section 4.1 Orpanization and Oualification: Subsidiaries. Each of the Company and 
the Operating Sub has been duly incorporated and is validly existing and in good standing under 
the Laws of the state of its incorporation and has the requisite corporate power and authority to 
own, lease and operate its properties and to carry on its business as it is now being conducted. 
Each of the Company and the Operating Sub is duly qualified or licensed to do business, and is 
in good standing, in each jurisdiction where the character of the properties owned, leased or 
operated by it or the nature of its business makes such qualification or licensing necessary, 
except for such failures to be so qualified or licensed and in good standing that could not 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect. Section 4.1 of the Company Disclosure Schedules sets forth a list of all jurisdictions in 
which the Company and the Operating Sub are qualified to do business. 

Section 4.2 Certificate of Incorporation and Bvlaws. The minute books and records of 
the Company and the Operating Sub, as previously delivered to the Parent, are true, correct and 
complete as of the date hereof and as of the Closing. The Company has maintained the minute 
books and stock records of the Company and the Operating Sub in accordance with 
commercially reasonable business practices. True and complete copies of the Company’s 
certificate of incorporation, as amended to date (the “Companv Charter”), the Company’s 
bylaws, as amended to date (the “Companv Bylaws”) and the organizational documents for the 
Operating Sub, as amended to date (the “Subsidiarv Organizational Documents,” and together 
with the Company Charter and Company Bylaws, the “Ormnizational Documents”), have been 
provided to Parent. The Organizational Documents are in full force and effect. Neither the 
Company nor the Operating Sub is in violation of any of the provisions of the Organizational 
Documents. 

Section 4.3 Capitalization. 

(a) The authorized capital stock of Company consists solely of 4,000,000 
shares of Company Common Stock, of which 999,999 shares have been designated as Company 
Class A Common Stock, and 1,000,000 shares of Serial Preferred Stock, of which no shares have 
been designated. As of the date hereof, (i) 999,999 shares of Company Class A Common Stock 
are issued and outstanding, all of which are duly authorized, validly issued, fully paid and 
nonassessable, and 1,000,000 shares of Company Common Stock are issued and outstanding, all 
of which are duly authorized, validly issued, fully paid and nonassessable. As of the date hereof, 
all of the issued and outstanding shares of Company Class A Common Stock and Company 
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Common Stock are owned by the Stockholders and comprise all of the issued and outstanding 
shares of Company Capital Stock. There are 139,123 vested Company Options to purchase 
shares of Company Common Stock pursuant to the Company’s 2005 Stock Plan (the “Company 
Option Plan”) and there are no Company Options to purchase shares of Company Common 
Stock pursuant to the Company Option Plan or otherwise that are not vested. There are no (i) 
options, warrants, stock appreciation rights (or other securities that have their value tied to any 
other securities of the Company), or other rights, agreements, arrangements or commitments of 
any character to which the Company is a party or by which the Company is bound obligating the 
Company to issue or sell any shares of capital stock of, or other equity interests in, the Company 
(collectively, the “Companv Options”). 

(b) There are no outstanding contractual obligations of the Company to 
repurchase, redeem or otherwise acquire any shares of Company Capital Stock. There are no 
outstanding contractual obligations of the Company to provide funds to, or make any investment 
(in the form of a loan, capital contribution or otherwise) in, any entity or Person. There are no 
outstanding options, rights (preemptive or otherwise), warrants, calls, convertible securities or 
commitments or any other arrangements to which the Company is a party requiring or restricting 
the issuance, sale or transfer of any equity securities of the Company or any securities 
convertible directly or indirectly into equity securities of the Company, or evidencing the right to 
subscribe for any equity securities of the Company, or giving any Person any rights with respect 
to the capital stock of the Company. There are no voting agreements, voting trusts, other 
agreements (including cumulative voting rights), commitments or understandings with respect to 
the Company Capital Stock. 

(c) Neither the Company, nor any Affiliate, representative, officer, employee, 
director, shareholder or agent of the Company is a party to or is bound by any agreement (other 
than this Agreement) with respect to any Acquisition Proposal. 

Section 4.4 Subsidiaries; Investments. As of the date hereof, the Operating Sub and 
the Excluded Subsidiaries are the only Subsidiaries of the Company. Each of the Company’s 
Subsidiaries is wholly owned by the Company. As of the Closing Date, the Company shall have 
divested itself of all ownership of each of the Excluded Subsidiaries so that the Operating Sub is 
the only Subsidiary of the Company. Other than the Operating Sub and the Excluded 
Subsidiaries, the Company does not own an equity interest in any Person. 

Section4.5 Execution and Effect of Aueement. The Company has all necessary 
corporate power and authority to execute and deliver this Agreement and the other Ancillary 
Documents to which it is a party, to perform its obligations hereunder and to consummate the 
transactions contemplated hereby and under the Ancillary Documents to which it is a party. The 
execution and delivery of this Agreement and the other Ancillary Documents to which the 
Company is a party and the consummation by the Company of the transactions contemplated 
hereby and thereby have been duly and validly authorized by the Company’s board of directors 
(the “Companv Board of Directors” and, other than the approval of the Stockholders pursuant to 
Delaware Law, the Company’s stockholders and no other proceeding on the part the Company or 
the Company’s stockholders is necessary to authorize this Agreement or to consummate the 
transactions contemplated hereby or under any other the Ancillary Document to which the 
Company is a party. This Agreement and the other Ancillary Documents have been or will be 

I 
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duly executed and delivered by Company and, assuming the due authorization, execution and 
delivery by the other parties hereto, each such agreement constitutes a legal, valid and binding 
obligations of Company, enforceable against Company in accordance with its terms, subject to 
the effect of any applicable bankruptcy, moratorium, insolvency, reorganization or other similar 
law affecting the enforceability of creditors' rights generally and to the effect of general 
principles of equity which may limit the availability of remedies (whether in a proceeding at law 
or in equity) (the "Banknmtcv Exception"). 

Section 4.6 No Conflict: Required Filings and Consents. 

The execution and delivery of this Agreement by the Company or any 
other Ancillary Document to which it is a party do not, and the performance by the Company of 
its obligations hereunder and under any Ancillary Document to which it is a party and the 
consummation of the Merger will not, subject to the receipt of the consents, approvals, permits 
and authorizations, and the making of the declarations and filings, required under applicable 
Laws or listed in Section 4.61b) of the Company Disclosure Schedules: (i) conflict with or violate 
any provision of the Organizational Documents, (ii) conflict with or violate any Law applicable 
to the Company or by which any property or asset of the Company is bound or affected, or (iii) 
result in any material breach of or constitute a material default (or an event which with the giving 
of notice or lapse of time or both could reasonably be expected to become a default) under, or 
give to others any right of termination, amendment, acceleration or cancellation of, or result in 
the creation of a Encumbrance (other than a Permitted Encumbrance) on any material property or 
asset of the Company or the Operating Sub pursuant to, any Material Contract. 

(a) 

(b) Except as set forth on Section 4.61b) of the Company Disclosure 
Schedules, the execution and delivery of this Agreement by the Company or any other Ancillary 
Document to which it is a party do not, and the performance by the Company of its obligations 
hereunder and under any Ancillary Document to which it is a party and the consummation of the 
Merger will not, require any consent, approval, authorization or permit of, or filing by the 
Company or the Operating Sub with or notification by the Company or the Operating Sub to, any 
Governmental Entity or any other Person that is a third party, except pursuant to (i) the FCC 
Consent and the State PUC Consents required by any applicable Laws and (ii) the filing and 
recordation of the Certificate of Merger as required by Delaware Law. 

Section 4.7 Permits; Comdiance with Laws. 

The businesses of the Company and the Operating Sub are not being 
conducted in violation of any Law of any Governmental Entity (including the Communications 
Act of 1934, as amended, and the rules, regulations and policies of the FCC and all applicable 
State PUCs), except for possible violations that would not have a Company Material Adverse 
Effect. The Company and the Operating Sub are in possession of all franchises, grants, 
authorizations, licenses, permits, easements, variances, exceptions, consents, certificates, 
approvals and orders of any Governmental Entity necessary for the Company and the Operating 
Sub to own, lease and operate their respective properties or to carry on their respective 
businesses as they are now being conducted (the "Commny Permits"), except where the failure 
to have any of the Company Permits would not have a Company Material Adverse Effect, and, 
as of the date of this Agreement, no suspension or cancellation of any of the Company Permits is 

(a) 
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I thereto) was prepared in accordance with GAAP applied on a consistent basis throughout the 
periods indicated (except as may be indicated in the notes thereto) and each presented fairly, in 
all material respects, the financial position of the Company and its Subsidiaries as at the 



respective dates thereof and its results of operations, stockholders’ equity and cash flows for the 
respective periods indicated therein, except as otherwise noted therein (subject, in the case of 
unaudited statements, to normal and recurring immaterial year-end adjustments). 

(c) Except as and to the extent set forth or reserved against on the Balance 
Sheet, neither the Company nor the Operating Sub has any Liabilities or obligations of any 
nature (whether accrued, absolute, contingent or otherwise) that would be required to be 
reflected on the Balance Sheet or in notes thereto prepared in accordance with GAAP, except for 
immaterial Liabilities incurred since the Balance Sheet Date in the ordinary course of business 
consistent with past practice. 

(d) The accounts receivable reflected in the Financial Statements arose in the 
ordinary course of business and consistent with past practice and represent valid receivables not 
subject to defense, offsets, returns, set off, counter claim, allowances or credits of any kind, and 
are current, represent bona fide claims against debtors for sales or services performed or other 
charges, and all goods sold or services performed that gave rise to such accounts were delivered 
or performed in all material respects in accordance with applicable orders, contracts or customer 
requirements. Allowances for doubtful accounts and returns have been prepared in accordance 
with GAAP consistent with the past practices of the Company and the Operating Sub. The 
accounts receivable of the Company and the Operating Sub arising after the Balance Sheet Date 
and prior to the date hereof arose in the ordinary course of business and consistent with past 
practice. No agreement for deduction or discount has been made with respect to any accounts 
receivable. 

(e) Since its inception, the Company and the Operating Sub have used the 
names set forth on Section 4.8(e) of the Company Disclosure Schedules in conducting their 
business and other affairs. 

Section 4.9 Absence of Certain Changes or Events. Except as set forth on Section 4.9 
of the Company Disclosure Schedules, or as otherwise contemplated by this Agreement or any 
other Ancillary Document, since the Balance Sheet Date, each of the Company and the 
Operating Sub has conducted its business only in the ordinary course consistent with past custom 
and practice. Except as forth on Section 4.9 of the Company Disclosure Schedules, or as 
otherwise contemplated by this Agreement or any other Ancillary Document, since the Balance 
Sheet Date there has not been any: 

(a) change in the Company’s or any the Operating Sub’s operations, condition 
(financial or otherwise), operating results, assets, liabilities, employee, contractor, agent, 
customer or supplier relations or business prospects that have had or could reasonably be 
expected to have a Company Material Adverse Effect; 

loan or advance by the Company or the Operating Sub to any Person other 
than for services provided to customers of the Company’s or the Operating Sub’s businesses on 
credit in the ordinary course of business consistent with past custom and practices; 

(b) 

(c) declaration, setting aside, or payment of any dividend or other distribution 
in respect of the Shares (or any other equity securities of the Company or any of its Subsidiaries), 



any direct or indirect redemption, purchase or other acquisition of any Shares (or any other 
equity securities of the Company or any of its Subsidiaries) or payment of principal or interest on 
any note, bond, debt instrument or debt to any Affiliate; 

incurrence of any indebtedness or other Liability, except current Liabilities 
incurred in connection with or for services rendered or goods supplied in the ordinary course of 
business consistent with past custom and practices, Liabilities on account of Taxes and 
governmental charges (other than penalties, interest or fines in respect thereof) and obligations or 
other Liabilities incurred by virtue of execution of this Agreement; 

issuance by the Company or any of its Subsidiaries of any notes, bonds, or 
other debt securities or any equity securities or securities convertible into or exchangeable for 
any equity securities of the Company or any of its Subsidiaries; 

cancellation, waiver or release by the Company or the Operating Sub of 
any debts, rights or claims, except in the ordinary course of business consistent with past custom 
and practices or, except as disclosed on Schedule 4.9(0; 

amendment of any of the Organizational Documents; 

change in accounting principles, methods or practices (including, without 
limitation, any change in depreciation or amortization policies or rates) utilized by the Company 
or any of its Subsidiaries; 

sale, assignment, lease, license or transfer by the Company or the 
Operating Sub of any tangible assets that are, individually or in the aggregate, material to the 
Company’s or the Operating Sub’s business, other than in the ordinary course of the Company’s 

of or the Operating Sub’s business consistent with past practice or as required by 
this Agreement; 

(d) 

(e) 

( f )  

(g) 

(h) 

(i) 

(i) capital expenditures or commitments therefor by the Company or any of 

Encumbrance, except for Permitted Encumbrances, on any asset (tangible 

its Subsidiaries in excess of $50,000; 

(k) 
or intangible) of the Company or the Operating Sub; 

sale, assignment, lease, license, transfer or Encumbrance by the Company 
or the Operating Sub of any of their respective Intellectual Property or other intangible assets, or 
disclosed any material proprietary confidential information to any Person, or abandoned or 
permitted to lapse any of its Intellectual Property or other intangible asset other than in the 
ordinary course of business consistent with past custom and practice or as required by Section 
- 6.1 1 of this Agreement; 

adoption, amendment or termination of any Company Employee Benefit 
Plan; 

change in the employment terms for any employee or agent or provision or 
grant of any bonus or any wage, salary or compensation increase to any director, officer, 

(1) 

(m) 

(n) 



I I 

employee or sales representative, group of employees or consultants or increase in the benefits 
provided under any Company Employee Benefit Plan; 

material modification, termination, waiver, amendment or other alteration 
or change in the terms and provisions of any Material Contract or license that is not reflected on 
Section 4.1 1 of the Company Disclosure Schedules; 

making or revocation of, or change to, any Tax election, or settlement of 

(0) 

(p) 
any matter relating to Taxes; 

(q) extraordinary losses or waiver of any rights of material value, whether or 
not in the ordinary course of business or consistent with past practice; 

delay or postponement of the payment of any accounts or commissions 
payable or any other Liability, obligation, agreement or negotiation with any party to extend the 
payment date of any accounts or commissions payable or acceleration of the collection of any 
notes, accounts or commissions receivable under any of the Material Contracts; 

charitable contributions or pledges by or to the Company the Operating 

(r) 

(s) 
Sub; 

(t) damage, destruction or casualty loss exceeding in the aggregate $25,000 

adoption, amendment or termination of any Company Employee Benefit 

whether or not covered by insurance; 

(u) 
Plan; 

(v) increase in the benefits provided under any Company Employee Benefit 
Plan; or 

(w) agreement, whether orally or in writing, to do any of the foregoing in 
clauses (a) through (v) and there has not been any occurrence or event not included in clauses (a) 
through (v) that has had or could reasonably be expected to have a Company Material Adverse 
Effect. 

Section 4.10 Emdovee Benefit Plans. 

(a) Section 4.10(a) of the Company Disclosure Schedules contains a complete 
and correct list of all Company Employee Benefit Plans. Section 4.10(a) of the Company 
Disclosure Schedules identifies all Company Employee Benefit Plans that are Company Welfare 
Plans and provide for continuing benefits or coverage for any participant or beneficiary of a 
participant after such participant’s termination of employment, except coverage or benefits 
required by Part 6 of Title I of ERISA or Section 4980B of the Code if paid 100% by the 
participant or beneficiary. No Company Employee Benefit Plans is a plan subject to Title IV of 
ERISA. None of the Company or its ERISA Affiliates has or had after September 25, 1980, an 
obligation to contribute to a “multiemployer plan” within the meaning of Section 3(37) or 
ERISA or a “multiple employer plan” subject to Code Section 413(c). 
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(b) Except as set forth on Section 4.10fi) of the Company Disclosure 
Schedules: 

(0 True, complete and correct copies of the following documents, 
with respect to each of the Company Employee Benefit Plans, have been delivered to Parent: 
(A) all plan documents, including trust agreements, insurance policies and service agreements, 
and amendments thereto, (B) the most recent Form 5500, any financial statements attached 
thereto and those for the prior three years and the “top hat” notice filed with the Department of 
Labor with respect to any applicable Company Employee Pension Plan, (C)the last Internal 
Revenue Service determination letter and the application and supporting documentation and 
correspondence submitted to the Internal Revenue Service with respect thereto, (D) summary 
plan descriptions, (E) the most recent actuarial report and those for the prior three years, (F) the 
most recent nondiscrimination, top heavy and maximum contribution testing results and those for 
the prior three years, and (G) written descriptions of all non-written agreements relating to any 
such plan. 

(ii) Each Company Employee Benefit Plan conforms in all material 
respects with all applicable provisions of ERISA, the Code and any other applicable Laws 
(including the rules and regulations thereunder). 

(iii) Each Company Employee Benefit Plan intended to qualify under 
Section401 of the Code is so qualified in form and all trusts maintained pursuant thereto are 
exempt from federal income taxation under Section 501 of the Code, and nothing has occurred 
with respect to the operation of such plans which reasonably could be expected to cause the loss 
of such qualification or exemption or the imposition of any Encumbrance, penalty or Tax under 
ERISA or the Code, and neither the Company nor its ERISA Affiliates have received any notice 
(including, without limitation, any notice of audit, investigation, penalty, liability for non- 
payment of Tax or other noncompliance) concerning a Company Employee Benefit Plan fiom 
the Internal Revenue Service, the Department of Labor or the Pension Benefit Guaranty 
Corporation within the four years preceding the date of this Agreement. 

(iv) There are no pending, or to the Knowledge of the Company, 
threatened, Actions asserted or instituted by or against any Company Employee Benefit Plan, the 
assets of any of the trusts under such plan or by or against the plan sponsor, plan administrator, 
or any fiduciary thereof (other than routine benefit claims) and to the Knowledge of the 
Company, there exist no facts that could form the basis for any such Action. 

(VI Except as set forth on Section 4.10h) of the Company Disclosure 
Schedules, each Company Employee Benefit Plan has been maintained in accordance with its 
plan documents and with all applicable provisions of the Code and ERISA (including the rules 
and regulations thereunder) and other applicable Law, and none of the Company, any ERISA 
Affiliate, any other “party in interest” or “disqualified person” with respect to the Company 
Employee Benefit Plans has engaged in any “prohibited transaction” within the meaning of 
Section 4975 of the Code or Title I, Part 4 of ERISA. 

(vi) No Company Employee Benefit Plan contains any provision that 
would prohibit the transactions contemplated by this Agreement or which would give rise to any 
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accelerated vesting, severance, termination or other payments or Liabilities as a result of the 
transactions contemplated by this Agreement, and no payment is owed by or may become due 
from the Company to any director, officer, employee or agent of the Company or any ERISA 
Affiliate that may be non-deductible by the Company by reason of Section 280G of the Code or 
subject to Tax under Section 4999 of the Code; nor will the Company, the Surviving Corporation 
or Parent be required to “gross up” or otherwise compensate any Person due to the imposition of 
any excise Tax under Section 4999 of the Code. 

I 

I (vii) Neither the Company nor any of its Subsidiaries has any actual or 
contingent Liability with respect to any Employee Benefit Plan that is not a Company Employee 
Benefit Plan. 

(viii) Except to the extent advance notice may be required by applicable 
Law, each Company Employee Benefit Plan (including without limitation each such plan 
covering retirees of the Company or an ERISA Affiliate or the beneficiaries of such retirees) 
may be terminated or amended by its sponsoring employer in any manner and at any time, 
without the consent of and without any further Liability to its participants or beneficiaries for 
benefits that may be accrued or expenses that may be incurred after the date of such termination 
or amendment. 

(ix) No Company Employee Pension Plan is “top-heavy” as defined in 
Section 416 of the Code. 

(x) No event has occurred and no condition exists with respect to any 
Company Employee Benefit Plan that could subject the Company, its Subsidiaries or Parent to 
any Tax or penalty under the Code or ERISA. 

(xi) All contributions required to be made on or before the date of this 
Agreement with respect to any Company Employee Benefit Plan have been timely made, or are 
reflected on the most recent consolidated balance sheet (or the notes thereto) of the Company. 
All contributions required to be made with respect to any Company Employee Benefit Plan from 
and after the date of this Agreement and prior to the Closing Date will have been timely made, or 
will be reflected on the most recent balance sheet (or the notes thereto) of the Company. 

(xii) There has been no amendment to, written interpretation of or 
announcement (whether or not written) by the Company or any ERISA Affiliate relating to, or 
change in employee participation or coverage under, any Company Employee Benefit Plan that 
would increase materially the expense of maintaining such Company Employee Benefit Plan 
above the level or expense incurred in respect thereof for the Company’s most recent fiscal year 
ended prior to the date of this Agreement. 

(xiii) Neither the Company nor any of its Subsidiaries has any prepaid or 
prefhded any Company Welfare Plan through a trust, reserve, premium stabilization or similar 
account, other than pursuant to an insurance contract which does not include a “fund” as defined 
in Sections 419(e)(3) and (4) of the Code; neither the Company nor any ERISA Affiliate has ever 
established or maintained a voluntary employe ’ beneficiary association, as defined in Section 

I 

I 

I 
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501(c)(9) of the Code, whose members include or included current or former employees of the 
Company or an ERISA Affiliate. 

Section 4.1 1 Material Contracts. 

(a) Section 4.1 1 (a) of the Company Disclosure Schedules lists (or provides a 
cross-reference to another Section of the Company Disclosure Schedules where such agreements 
are listed and references the specific subsection of this Section 4.1 1 to which such contracts and 
agreements are responsive) the following contracts and agreements (in each case, whether 
written or oral) that are currently binding and enforceable on the Company and the Operating 
Sub (collectively, the “Material Contracts”): 

(0 any pension, profit sharing, stock option, employee stock purchase 
or other plan or arrangement providing for deferred or other compensation to employees or any 
other employee benefit plan, arrangement or practice, or severance agreements, programs, 
policies or arrangements, in each case whether formal or informal; 

any collective bargaining agreement or any other contract with any 
labor union; 

any management agreement, contract for the employment of any 
officer, individual, employee or other Person on a full time, part time, consulting or other basis 
providing annual cash or other compensation in excess of $50,000 or providing for the payment 
of any cash or other compensation or benefits upon the consummation of the transactions 
contemplated hereby; 

any contract or agreement requiring the consent of any party 
thereto upon a change in control of the Company or any of its Subsidiaries, containing any 
provision which would result in a modification of any rights or obligations of any party 
thereunder upon a change in control of the Company or any of its Subsidiaries or which would 
provide any party any remedy (including rescission or liquidated damages) in the event of a 
change in control of the Company or any of its Subsidiaries; 

any contract under which it has advanced or loaned monies to any 
other Person or otherwise agreed to advance, loan or invest any funds; 

any agreement or indenture relating to Indebtedness or the 
mortgaging, pledging or otherwise placing of an Encumbrance on any material asset or material 
group of assets of the Company and the Operating Sub or any letter of credit arrangements; 

any guaranty of any obligation for Indebtedness or otherwise 
(other than endorsements made for collection in the ordinary course of business); 

any Lease or agreement under which the Company or the 
Operating Sub is lessee of or holds or operates any property, real or personal, owned by any 
other Person, except for any lease of personal property under which the aggregate annual rental 

(ii) 

(iii) 

( 3  

(VI 

(vi) 

(vii) 

(viii) 

payments do not exceed $25,000; 



(ix) any lease or agreement under which the Company or the Operating 
Sub is lessor of or permits any third party to hold or operate any property, real or personal, 
owned or controlled by the Company or the Operating Sub; 

(x) 

(xi) 

any nondisclosure or confidentiality agreements; 

any contract or group of related contracts with the same party or 
group of affiliated parties for the purchase or sale of raw materials, commodities, supplies, 
products, equipment, its Intellectual Property Rights or its other personal property or for the 
receipt of services under which the undelivered balance of such products and services has a 
selling price in excess of $25,000; 

any other contract or group of related contracts with the same party 
or group of affiliated parties continuing over a period of more than six (6)  months fkom the date 
or dates thereof, not terminable by the Company or the Operating Sub upon 30 days’ or less 
notice without penalty, involving more than $25,000 or requiring the payment of any fee, penalty 
or other amount by the Company or the Operating Sub in the event of any failure to perform or 
late performance by the Company or the Operating Sub; 

any contract relating to the marketing, sale, advertising or 
promotion of the Company’s or the Operating Sub’s products or services; 

any contract relating to the sale of the Company’s or the Operating 
Sub’s products or services to customers in excess of $120,000 per annum; 

any warranty agreement with respect to products sold or leased or 
services provided, or indemnity agreement with any supplier under which it is obligated to 
indemnify such supplier against product liability claims; 

any agreements relating to the ownership of or investments in any 
business or enterprise, including investments in joint ventures and minority equity investments; 

any assignment, license, royalty, indemnification or other 
agreement with respect to any intangible property (including any of its Intellectual Property 
Rights); 

any contract for capital expenditures in excess of $25,000 in the 
aggregate; 

any agreement under which it has granted any Person any 
registration rights (including demand or piggyback registration rights); 

any broker, agent, sales representative, sales or distribution 
agreement or agreement relating to the export, import or transportation of any goods or 
equipment; 

any power of attorney or other similar agreement or grant of 

(xii) 

(xiii) 

(xiv) 

(xv) 

(xvi) 

(xvii) 

(xviii) 

(xix) 

(xxi) 
agency; 
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(xxii) any contract or agreement prohibiting it from freely engaging in 
any business or competing anywhere in the world; or 

(xxiii) any other agreement which is material to its operations or business 
or involves annual consideration in excess of $25,000, whether or not in the ordinary course of 
business. 

(b) Complete and correct copies of each of the agreements listed on Section 
4.1 1 (a) of the Company Disclosure Schedules (or cross-referenced therein), including all 
amendments, modifications and waivers thereto, have been provided to Parent. 

(c) All of the Material Contracts are valid, binding and enforceable in 
accordance with their respective terms subject to the Bankruptcy Exception. Each of the 
Company and the Operating Sub has performed in all material respects all obligations required to 
be performed by it under the Material Contracts. Neither the Company nor the Operating Sub 
has been notified that it is in material default under or in material breach of, nor in receipt of any 
written claim of material default or material breach under, any Material Contract; no event has 
occurred which with the passage of time or the giving of notice or both would result in a material 
default, breach or event of noncompliance by the Company or the Operating Sub under any 
Material Contract; neither the Company nor the Operating Sub has any present expectation or 
intention of not fully performing all such obligations on a timely basis; and to the Knowledge of 
the Company, there is no material breach by the other parties to any Material Contract. 

Section 4.12 Litigation. Section 4.12 of the Company Disclosure Schedules sets forth 
each Action or investigation or audit pending or, to the Knowledge of Company, threatened 
against Company or the Operating Sub (collectively, the “Pending Matters”). Except as set forth 
in Section 4.12 of the Company Disclosure Schedules, there is no Action or investigation or 
audit pending or, to the Knowledge of Company, threatened against Company or the Operating 
Sub that could reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect or interfere with Company’s or the Operating Sub’s ability to 
consummate the transactions contemplated hereby, and, to the Knowledge of Company, there are 
no existing facts or circumstances that could reasonably be expected to result in such a suit, 
claim, action, proceeding or investigation. Neither the Company nor the Operating Sub is aware 
of any facts or circumstances which could reasonably be expected to result in the denial of 
insurance coverage under policies issued to Company or the Operating Sub in respect of such 
Actions and investigations, except in any case as could not reasonably be expected to have, 
individually or in the aggregate, a Company Material Adverse Effect. Neither the Company nor 
the Operating Sub is subject to any outstanding order, judgment, writ, injunction, settlement or 
decree which could reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect or interfere with Company’s or the Operating Sub’s ability to 
consummate the transactions contemplated hereby. Neither the Company nor the Operating Sub 
is subject to any arbitration proceedings under collective bargaining agreements or otherwise or, 
to the Knowledge of the Company, any investigations or inquiries by any Governmental Entity. 
Except as disclosed in Section 4.12 of the Company Disclosure Schedules, neither the Company 
nor the Operating Sub is subject to any judgment, order or decree of any court or other 
Governmental Entity and neither the Company nor the Operating Sub has received any opinion 
or memorandum or legal advice from legal counsel to the effect that the Company or the 
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Operating Sub is exposed, from a legal standpoint, to any Liability which may be material to the 
Company’s or the Operating Sub’s business. 

Section 4.13 Environmental Matters. The Company has delivered to Parent a true and 
complete copy of each of the environmental reports prepared by it or by third-party consultants 
and listed in Section 4.13 of the Company Disclosure Schedules (the “Environmental Raorts”). 
Other than the Environmental Reports listed in Section 4.13 of the Company Disclosure 
Schedules, there are no environmental reports relating to the Company or its properties or assets. 
Except as could not reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect, (i) the Company and the Operating Sub are in compliance with all 
applicable Environmental Laws and all Environmental Permits; (ii) all past noncompliance of the 
Company and the Operating Sub with Environmental Laws or Environmental Permits has been 
resolved without any pending, ongoing or future obligation, cost or Liability; (iii) neither the 
Company nor the Operating Sub has released a Hazardous Material at, or transported a 
Hazardous Material to or from, any real property currently or formerly owned, leased or 
occupied by the Company or the Operating Sub in amounts that violate, or would require 
remediation under, any Environmental Law; (iv) to the Knowledge of the Company, no other 
Person has released a Hazardous Material at, or transported a Hazardous Material to or from, any 
real property currently or formerly owned, leased or occupied by the Company or the Operating 
Sub in amounts that violate, or would require remediation under, any Environmental Law; (v) 
neither the Company nor the Operating Sub has received any notice, demand, suit or information 
request pursuant to Environmental Law, including but not limited to the Comprehensive 
Environmental Response, Compensation and Liability Act (“CERCLA”); (vi) none of the 
Company’s or the Operating Sub’s properties, former properties or any property to which the 
Company or the Operating Sub sent waste is listed on any regulatory list of contaminated 
properties, including but not limited to the National Priorities List promulgated pursuant to 
CERCLA, the Comprehensive Environmental Response, Compensation and Liability 
Information System or CERCLIS or any federal, state or local counterpart; (vii) no 
environmental approvals, clearances or consents are required under applicable Law from any 
Governmental Entity in order for the Parties to consummate the transactions contemplated herein 
or for the Surviving Corporation to continue the business of the Company or the Operating Sub 
after the Closing Date. 

Section 4.14 Intellectual Protlertv. 

(a) Section 4.14(a) of the Company Disclosure Schedules contains a complete 
and correct list of each item of Intellectual Property owned, licensed or otherwise used by the 
Company or the Operating Sub that is material to the business of the Company or the Operating 
Sub as presently conducted (“Company Intellectual Property”). 

(b) The conduct of the business of the Company and the Operating Sub, as 
now or heretofore conducted, including, but not limited to the use, sale, offering for sale, 
making, distribution, importation, exportation, licensing or sublicensing of the services of the 
Company and the Operating Sub, does not and did not infringe upon or misappropriate any 
intellectual property right of any other Person, and none of the directors or officers of the 
Company or the Operating Sub has ever received any written charge, complaint, claim, demand 
or notice alleging any such infhngement or misappropriation (including any claim that the 



Company or the Operating Sub must license or refrain from using all or any portion of the 
Intellectual Property). 

(c) To the Knowledge of the Company, there has been no unauthorized use, 
infringement or misappropriation of any Company Intellectual Property by any third party, 
including employees and former employees, consultants, customers or suppliers of the Company 
or the Operating Sub. 

(d) The Company Intellectual Property consists solely of items and rights 
which are: (i) owned by the Company and the Operating Sub; (ii) in the public domain; or (iii) 
rightfully used by the Company and the Operating Sub. 

(e) Section 4.14(e) of the Company Disclosure Schedules describes all 
patents, patent applications, trademark and service mark registrations, applications for trademark 
and service mark registrations, copyright registrations, and internet domain name registrations 
owned by the Company composing Intellectual Property (“Registered Intellectual Property”) and 
maintenance and other payments or other actions falling due in respect of such Intellectual 
Property within six months following the Closing Date. 

( f )  All Registered Intellectual Property used in the business of the Company 
or the Operating Sub as now conducted, if any, are and remain valid, enforceable and subsisting, 
in good standing, with all fees, payments and filings due as of the Closing Date duly made. With 
respect to each item of Intellectual Property owned by the Company or the Operating Sub, (i) the 
item is not subject to any outstanding injunction, judgment, order, decree, ruling or charge that 
effects the legality, validity or enforceability of the item; and (ii) no Action is pending or, to the 
Company’s Knowledge, is threatened that challenges the legality, validity or enforceability of the 
item. 

(8) Except as set forth in Section 4.14(~) of the Company Disclosure 
Schedules, with respect to each item of Company Intellectual Property, (i) the Company and the 
Operating Sub possess all right, title and interest in and to the item, free and clear of any 
Encumbrance or other restriction; (ii) the item is not subject to any outstanding injunction, 
judgment, order, decree, ruling or charge affecting the Company’s or the Operating Sub’s use or 
ownership of the item; and (iii) no proceeding, investigation, charge, complaint, claim or demand 
is pending or, to the Knowledge of the Company, is threatened that challenges the Company’s or 
the Operating Sub’s use or ownership of the item. 

(h) Section 4.14(h) of the Company Disclosure Schedules sets forth each 
material item of Intellectual Property licensed from or otherwise used by the Company and the 
Operating Sub by authority of third persons (“Licensed Intellectual Propertv”). 

(i) Each item of Intellectual Property owned or used by the Company and the 
Operating Sub immediately prior to the Closing will be owned or available for use by Parent on 
identical terms and conditions immediately after the Closing. The transactions contemplated by 
this Agreement will not result in (i) the infingement or misappropriation by the or the Company 
of any Intellectual Property right of any other Person, or (ii) a material default under any 
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agreements involving the grant to the Company or the Operating Sub of any rights in the 
Licensed Intellectual Property. 

(i) All use by and disclosure to employees or others of all Company 
Intellectual Property with respect to which the Company and the Operating Sub have exclusivity 
and wishes to maintain confidentiality and that is not otherwise disclosed in published patents or 
patent applications or registered copyrights (collectively, the “Comtmnv Confidential 
Information”) has been pursuant to the terms of valid and binding written confidentiality and 
nonuse/restricted-use agreements. Neither the Company nor the Operating Sub has disclosed or 
delivered to any third party, or permitted the disclosure or delivery to any escrow holder or other 
Person, any part of any source code. 

(k) Except as set forth in Section 4.14&) of the Company Disclosure 
Schedules, each current and former employee and contractor of the Company and the Operating 
Sub who is or was involved in, or who has contributed to, the creation or development of any 
Company Intellectual Property (other than third-party Intellectual Property licensed to Company 
and the Operating Sub) has executed and delivered and is in compliance with an enforceable 
agreement in substantially the form of Company’s standard proprietary information and 
inventions agreements (which agreement provides valid written assignments of all title and rights 
to any Company Intellectual Property conceived or developed thereunder, or otherwise in 
connection with his or her consulting or employment). 

Section 4.15 Taxes. 

(a) Neither the Company nor the Operating Sub has any unpaid Liability for 
any Taxes in respect of any taxable period ending on or before the Closing Date, or any Taxes in 
respect of the portion of any Straddle Period which ends on the Closing Date, other than Taxes 
included in “Current Liabilities” on the Estimated Closing Balance Sheet or as described in 
Section 4.15 of the Company Disclosure Schedules. In the case of any Straddle Period, the 
Taxes of the Company (including the Taxes of the Operating Sub) shall be computed as if the 
actual taxable period ended on and included the Closing Date, except in the case of & valorem 
real or personal property Taxes, if any, which shall be allocated to the portion of the Straddle 
Period ending on the Closing Date in accordance with the ratio of the number of days in such 
portion to the total number of days in the Straddle Period. As used in this Agreement, the term 
“Pre-Closinn Tax Period” shall mean (i) any taxable period ending on or before the Closing Date 
or (ii) the portion of any Straddle Period which ends on the Closing Date. 

(b) Each of the Company and the Operating Sub has filed all material Tax 
Returns required to have been filed prior to the Closing Date (subject to any timely extensions 
permitted by law) by it with the appropriate taxing authority with respect to Taxes for any period 
ending on or before the Closing Date, and all such Tax Returns are true, correct and complete. 
All Taxes shown to be payable by the Company and its Subsidiaries on such Tax Returns (or 
otherwise due and payab1e)have been paid prior to the Closing Date. The Company has 
delivered to Parent a true, complete and correct copy of the Company’s Tax Return (including all 
Subsidiaries’ Tax Returns) for each of the three years through December 3 1,2004, each of which 
was timely filed by the Company (after receipt of appropriate extensions). Other than Taxes 
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incurred in the ordinary course of business since March 31, 2006, the Company do 
any Liability for Taxes through the Closing Date. 

s not have 

(c) With respect to the Pre-Closing Tax Period, such Tax period is not 
currently being reviewed by any relevant Taxing authority; (iv) no deficiency or proposed 
adjustment which has not been settled or otherwise resolved for any amount of Tax has been 
proposed, asserted or assessed by any Taxing authority against the Company or any of its 
Subsidiaries; (v) there is no Action, Taxing authority proceeding or audit now in progress, 
pending or, to the Company’s Knowledge, threatened against or with respect to the Company or 
any of its Subsidiaries; (vi) to the Company’s Knowledge, there is no basis for any Taxing 
authority to claim or assess any material amount of additional Taxes against the Company or any 
of its Subsidiaries; and (vii) no written claim has ever been made by a Taxing authority in a 
jurisdiction where the Company or any of its Subsidiaries has not filed a Tax Return that the 
Company or any of its Subsidiaries is or may be subject to Taxes assessed by such jurisdiction; 
(viii) neither the Company nor any of its Subsidiaries is liable for any amount of Taxes of 
another Person (A) under Treas. Reg. 6 1.1502-6 (or comparable provisions of state, local or 
foreign Law), (B) as a transferee or successor, (C) by contract or indemnity or (D) in any other 
way. 

(d) Except as set forth in Section 4.15 of the Company Disclosure Schedules, 
(i) no notice of audit or possible assessment has been received from any Taxing authority by the 
Company or any of its Subsidiaries, and (ii) neither the Company nor any of its Subsidiaries has 
agreed to any waiver or extension of the statute of limitations applicable to the assessment or 
collection of any Tax imposed in respect of a Pre-Closing Tax Period that has continuing effect, 
nor has any such waiver or extension been requested. 

(e) Each of the Company and its Subsidiaries has withheld or otherwise 
collected all Taxes or other amounts it was required to withhold or collect under any applicable 
federal, state or local law, including, without limitation, any amounts required to be withheld or 
collected with respect to employee, state and federal income tax withholding, social security, 
unemployment compensation, sales or use taxes, workmen’s compensation or other similar 
Taxes, and all such amounts have been timely remitted to the proper authorities. 

(f) None of the assets of the Company or any of its Subsidiaries is subject to 
any Encumbrance for Taxes, except for Taxes not due and owing. 

(g) Neither the Company nor any of its Subsidiaries is a party to or bound by 
any tax indemnity, tax sharing or other agreement, under which the Company or any of its 
Subsidiaries could become liable as a result of the imposition of a Tax upon any other Person or 
the assessment or collection of such a Tax. 

(h) Neither the Company nor any of its Subsidiaries has agreed to make, and 
is not required to make, any adjustment under Section 481 of the Code (or any similar provision 
of state, local or foreign income tax law) by reason of a change in accounting methods or 
otherwise. 
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(i) The Company has provided adequate accruals in the Financial Statements 
and the Estimated Closing Balance Sheet for any Taxes that have not been paid (without taking 
into account any reserve for deferred Taxes). Since the date of the Financial Statements, neither 
the Company nor any Subsidiary has incurred any Taxes other than in the ordinary course of 
business. 

(j) Neither the Company nor any Subsidiary has (i) been a party to, or a 
material advisor with respect to, any “reportable transaction” (within the meaning of Treas. Reg. 
6 1.601 1-4 or any predecessor thereto), or (ii) been a party to a “tax shelter,” within the meaning 
or Section 6662(d)(2)(c)(ii) of the Code. 

Section 4.16 Insurance. 

(a) Section 4.16 of the Company Disclosure Schedules contains a complete 
and correct list of all policies of insurance of any kind or nature covering the Company and any 
of its Subsidiaries including, without limitation, policies of life, fire, theft, professional services, 
employee fidelity, directors’ and officers’ and other casualty and liability insurance, and such 
policies are in full force and effect. Complete and correct copies of each such policy have been 
provided to Parent. Section 4.16 of the Company Disclosure Schedules also sets forth: (a) with 
respect to each such insurance policy, the applicable deductible amounts and any limitations to 
coverage; and (b) a true and complete list of material claims made in respect of such insurance 
policies from and after January 1,2002. No notice of cancellation has been received with respect 
to any insurance policies relating to the Company or any of its Subsidiaries and no such policies 
are, to the Company’s Knowledge, subject to any retroactive rate or audit adjustments or 
coinsurance arrangements. There is no claim by the Company or any of its Subsidiaries with 
respect to the ownership and operation of the business of the Company or any of its Subsidiaries 
pending under any of such insurance policies as to which coverage has been questioned, denied 
or disputed by the underwriters of such insurance policies or requirement by any insurer to 
perform work which has not been satisfied. Neither the Company nor any of its Subsidiaries has 
incurred any liability covered by the insurance policies for which it has not asserted a claim 
under such policies. All premiums due under all insurance policies have been paid. The 
insurance policies set forth on Section 4.16 of the Company Disclosure Schedules cover risks 
and liabilities to an extent and in a manner customary in the telecommunications industry. 

(b) Except as set forth on Section 4.16cb) of the Company Disclosure 
Schedules, neither the Company nor the Operating Sub has any self-insurance or co-insurance 
programs, and the reserves set forth on the Balance Sheet are adequate to cover all of the 
Company’s and the Operating Sub’s anticipated liabilities with respect to any such self-insurance 
or co-insurance programs. 

I Section 4.17 Personal Property: Assets. Section 4.17 of the Company Disclosure 
Schedules lists (i) each item of personal property with a fair market value of $10,000 or more 
included (or that will be included) in “depreciable plant, property and equipment” (or similarly 
named line item) on the balance sheet of the Company as of the Balance Sheet Date and (ii) each 
item of personal property owned or leased by the Company or the Operating Sub with a value of 
$10,000 or more acquired since the Balance Sheet Date. True, complete and correct copies of 
each lease with respect to any item identified in Section 4.17 of the Company Disclosure 
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Schedules or listed on the Balance Sheet have been provided to Parent. Except as set forth in 
Section 4.17 of the Company Disclosure Schedules, (A) all such personal property is either 
owned by the Company or the Operating Sub or leased by the Company or the Operating Sub 
pursuant to a lease noted in Section 4.17 of the Company Disclosure Schedules or the Balance 
Sheet, (B) each of the items of personal property listed in Section 4.17 of the Company 
Disclosure Schedules or the Balance Sheet is in good working order and condition, ordinary 
wear and tear excepted, and (C) all leases and agreements noted in Section 4.17 of the Company 
Disclosure Schedules or the Balance Sheet are in full force and effect. Each of the Company and 
the Operating Sub has good and marketable title to all of its respective personal property shown 
as owned on the Balance Sheet or acquired thereafter (except for assets disposed of in the 
ordinary course of business consistent with past practice since the Balance Sheet Date or as set 
forth in Section 4.17 of the Company Disclosure Schedules), free and clear of any 
Encumbrances, except for Permitted Encumbrances. The assets owned or leased by the 
Company and the Operating Sub constitutes all of the property and assets, tangible and 
intangible, necessary in the conduct and operation of the business of the Company or the 
Operating Sub as currently conducted. 

Section 4.1 8 Transactions with Affiliates. Except as set forth in Section 4.18 of the 
Company Disclosure Schedules, neither the Company nor the Operating Sub is a party to any 
contract, agreement, transaction or other arrangement with (a) any current or former officer, 
director or stockholder; (b) any parent, spouse, child, brother, sister or other family relation (by 
blood or marriage) of any such officer, director or stockholder; (c) any corporation, partnership 
or other entity of which any such officer, director or stockholder or any such family relation is an 
officer, director, partner, trustee or greater than 10% equity owner or beneficiary; or (d) any 
Affiliate of the Company. 

Section 4.19 ComDensation; Employment Aueements. Section 4.19 of the Company 
Disclosure Schedules sets forth a true, complete and correct list of all officers, directors, salaried 
employees, hourly employees by category, independent contractors and consultants of or to the 
Company and any of its Subsidiaries setting forth each such Person’s title and summarizing the 
current annual rate of compensation of each such Person (separately identifying any non- 
discretionary bonus arrangement or compensation arrangement with any such Person). The 
Company has provided to Parent true, complete and correct copies of all employment or service 
agreements and bonus or other compensation plans to which the Company or any of its 
Subsidiaries is a party. Except as set forth in Section 4.19 of the Company Disclosure 
Schedules, since the Balance Sheet Date, there have been no increases in the compensation 
payable or any special bonuses to any officer, director, key employee or other employee, 
independent contractor or consultant of the Company or any of its Subsidiaries, other than in the 
ordinary course of business to Persons not subject to an employment agreement with the 
Company or any of its Subsidiaries. Except as set forth in Section 4.19 of the Company 
Disclosure Schedules, neither the Company nor any of its Subsidiaries has any obligation to 
make severance, bonus or other payments to any such Person, whether as a result of the 
transactions contemplated hereby or otherwise. Except as set forth in Section 4.19 of the 
Company Disclosure Schedules or as otherwise provided in this Agreement, no such Person has 
given notice that they will terminate their employment or services with or to the Company or any 
of its Subsidiaries. Section 4.19 of the Company Disclosure Schedules accurately reflects the 
amount of all Liabilities of the Company for the Employee Obligations. 

I 
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Section 4.20 Collective Bargaining Agreements and Labor. 

Neither the Company nor the Operating Sub is a party to any labor, 
collective bargaining or similar agreement, and there are no labor, collective bargaining or 
similar agreements covering any of the Company’s or the Operating Sub’s employees. There are 
no pending strikes, work stoppages, slowdowns, lockouts, material arbitrations or other labor 
disputes pending, or to the Knowledge of the Company threatened, against the Company or the 
Operating Sub. 

(a) 

(b) Each of the Company and the Operating Sub are in material compliance 
with all laws, regulations and orders of any Governmental Entity relating to its employees, 
including all those relating to wages, hours, WARN, collective bargaining, discrimination, civil 
rights, safety and health, immigration, workers’ compensation and the collection and payment of 
withholding and/or social security taxes and any similar Tax obligation. 

(c) The Company has classified all individuals who perform services for it 
and any of its Subsidiaries correctly under each Company Employee Benefit Plan, ERISA, the 
Code and other applicable law as common law employees, independent contractors or leased 
employees, and there is no Action pending, or to the Knowledge of the Company threatened, that 
challenges such classification. 

Section4.21 Brokers. No broker, finder or investment banker is entitled to any 
brokerage, finder’s or other fee or commission in connection with the Merger based upon 
arrangements made by or on behalf of the Company. 

Section 4.22 Certain Business Practices. Neither the Company, the Operating Sub or 
any of their respective directors, officers, employees or agents has directly or indirectly (a) made 
any contribution, gift, bribe, rebate, payof6 influence payment, kickback or other payment in 
violation of any federal, state, local, municipal, foreign or other law, ordinance, regulation, 
statute or treaty to any person or entity, private or public, regardless of form, whether in money, 
property, or services (i) to obtain favorable treatment in securing business, (ii) to pay for 
favorable treatment for business secured, or (iii) to obtain special concessions or for special 
concessions already obtained, for or in respect of the Company. or any Affiliate thereof, or 
(b) established or maintained any fund or asset of the Company or the Operating Sub that has not 
been recorded in the books and records of the Company or the Operating Sub. 

Section 4.23 Business Activity Restriction. There is no non-competition or other 
similar agreement, commitment or Governmental Order to which the Company or the Operating 
Sub is a party or subject to that has or could reasonably be expected to have the effect of 
prohibiting or impairing the conduct of business by the Company or the Operating Sub) in any 
material respect. Neither the Company nor the Operating Sub has entered into any agreement 
under which the Company or the Operating Sub is restricted fiom selling, licensing or otherwise 
distributing any of its technology or products to, or providing services to, customers or potential 
customers or any class of customers, in any geographic area, during any period of time or in any 
segment of the market or line of business. The Company and Operating Sub are in compliance 
with all material terms of any agreement set forth in Section 4.23 of the Company Disclosure 
Schedules and there is no default in any material respect beyond any applicable notice or grace 



period nor has the Company or the Operating Sub received written notice of any such default still 
outstanding under any such agreement. 

Section 4.24 Real Propertv. 

(a) Neither the Company nor the Operating Sub owns any interest in real 
I property. 
I 
I 

(b) Section 4.24 of the Company Disclosure Schedules contains a true, 
complete and correct list of all leases, subleases, license agreements or other rights of possession 
or occupancy of real property to which the Company or the Operating Sub is a party (each, a 
“Lease”). All of the Leases are in full force and effect, and neither the Company nor the 
Operating Sub is in default in any material respect beyond any applicable notice or grace period 
and has not received written notice of any such default still outstanding on the date hereof under 
any such Lease. To the Knowledge of the Company, on the date hereof, there exists no uncured 
material default thereunder by any third party. True, complete and correct copies of each Lease 
have been furnished to Parent. Except as described in Section 4.24 of the Company Disclosure 
Schedules, no consent is required of any landlord or any other party to any Lease to consummate 
the transactions contemplated hereby. Except as set forth in Section 4.24 of the Company 
Disclosure Schedules, neither the Company nor the Operating Sub has agreed or is otherwise 
committed to lease any real property except for the real property described in the Leases. 

No Action is pending or, to the Knowledge of the Company, threatened 
for the taking or condemnation of all or any portion of the property demised under the Leases. 
There is no unpaid brokerage commission, finder’s fee or a similar payment due from the 
Company or the Operating Sub with regard to any of the Leases. 

Except as set forth in Section 4.24 of the Company Disclosure Schedules, 
the real property demised under the Leases is (i) adequate and sufficient for the current operation 
of the business of the Company or the Operating Sub, (ii) in good working order, repair and 
operating condition (ordinary wear and tear excepted), and (iii) adequately serviced by all 
services and utilities necessary for the current operation of the business of the Company or the 

(c) 

(d) 

Operating Sub. 

Section 4.25 Bank Accounts. Section 4.25 of the Company Disclosure Schedules sets 
forth a true, complete and correct list of all bank accounts, safe deposit boxes and lock boxes of 
the Company and the Operating Sub, including, with respect to each such account and lock box 
(a) identification of all authorized signatories, (b) identification of the purpose of such account or 
lock box, including identification of any accounts or lock boxes representing escrow funds or 
otherwise subject to restriction and (c) identification of the amount on deposit as of the date 
hereof. 

Section 4.26 Privacy. The Company is, and has always been, in material compliance 
with its then-current privacy policy, including those posted on the Company’s Web site(s). The 
Company has conducted its business and maintained its data at all times in accordance with all 
applicable Federal, state and other Laws, including, but not limited to, those relating to the use of 
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information collected fiom or about consumers. The Company is, and has always been, in 
compliance with its customers’ privacy policies, when required to do so by contract. 

Section4.27 Product Claims. Except as described in Section 4.27 of the Company 
Disclosure Schedules: (a) each product sold, leased or delivered, or service provided, by the 
Company and the Operating Sub has conformed in all material respects with all applicable 
contractual commitments and all express and implied warranties, and (b) neither the Company 
nor the Operating Sub has any material Liability (and there is no pending or, to the Company’s 
Knowledge, threatened claim against it that would reasonably be expected to give rise to any 
material Liability) for replacement or repair thereof or other damages in connection therewith. 
No product sold, leased or delivered, or service provided, by the Company or the Operating Sub 
is subject to any guaranty, warranty or other indemnity beyond the Company’s applicable 
standard terms and conditions of sale or lease or as may be imposed by applicable Law. 

Section4.28 Disclosure. No representation or warranty by the Company in this 
Agreement and no statement contained in any document or other writing furnished or to be 
furnished to Parent or Merger Sub or their respective representatives pursuant to the provisions 
hereof contains or will contain any untrue statement of material fact or omits or will omit to state 
any material fact necessary in order to make the statements made herein or therein not 
misleading. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Parent and Merger Sub represent and warrant to the Company that each of the following 
representations and warranties set forth in this Article V are, as of the date hereof, and will be 
(unless made as of a specified date), as of the Closing Date, true and correct: 

Section 5.1 Organization and Oualification; Subsidiaries. Parent and Merger Sub have 
each been duly organized and each is validly existing and in good standing (to the extent 
applicable) under the Laws of the jurisdiction of its incorporation or organization as the case may 
be, and has the requisite corporate power and authority and all necessary governmental approvals 
to own, lease and operate its properties and to carry on its business as it is now being conducted. 
Each of Parent and Merger Sub is duly qualified or licensed to do business, and is in good 
standing (to the extent applicable), in each jurisdiction where the character of the properties 
owned, leased or operated by it or the nature of its business makes such qualification or licensing 
necessary, except for such failures to be so qualified or licensed and in good standing that could 
not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse 
Effect. 

Section 5.2 Certificate of Incomoration and Bylaws. The copies of each of Parent’s 
and Merger Subs’ certificate of incorporation and bylaws previously provided to Company by 
Parent are true, complete and correct copies thereof. Such certificates of incorporation and 
bylaws are in full force and effect. 

Section 5.3 Execution and Effect of Aaeement. Each of Parent and Merger Sub has 
all necessary corporate power and authority to execute and deliver this Agreement and the other 
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Ancillary Documents to which each is a party, to perform its obligations hereunder and 
thereunder and to consummate the transactions contemplated hereby and thereby. The execution 
and delivery of this Agreement and the Ancillary Documents to which each is a party by each of 
Parent and Merger Sub and the consummation by Parent and Merger Sub of the transactions 
contemplated hereby and thereby have been duly and validly authorized by all necessary 
corporate action, and no other corporate proceedings on the part of Parent or Merger Sub are 
necessary to authorize this Agreement and the Ancillary Documents to which each is a party or 
to consummate such transactions contemplated hereby and thereby (other than the consent of 
Parent as sole stockholder of Merger Sub and the filing and recordation of the Certificate of 
Merger as required by Delaware Law). This Agreement and the Ancillary Documents to which 
each is a party have been or will be duly executed and delivered by each of Parent and Merger 
Sub and, assuming the due authorization, execution and delivery by Company, each such 
agreement constitutes or will constitute a legal, valid and binding obligation of each of Parent 
and Merger Sub enforceable against Parent and Merger Sub in accordance with its terms, subject 
to the Bankruptcy Exception. 

Section 5.4 No Conflict: Rewired Filings and Consents. 

The execution and delivery of this Agreement by Parent and Merger Sub 
do not, and the performance by Parent and Merger Sub of their obligations hereunder and the 
consummation of the Merger will not, (i) conflict with or violate any provision of the certificate 
of incorporation or bylaws of Parent or any equivalent organizational documents of any 
Subsidiary of Parent, (ii) assuming that all consents, approvals, authorizations and permits 
described in Section 5.403) have been obtained and all filings and notifications described in 
Section 5.403) have been made, conflict with or violate any Law applicable to Parent or any other 
Subsidiary of Parent or by which any property or asset of Parent or any Subsidiary of Parent is 
bound or affected or (iii) result in any material breach of or constitute a material default (or an 
event which with the giving of notice or lapse of time or both could reasonably be expected to 
become a default) under, or give to others any right of termination, amendment, acceleration or 
cancellation of, or result in the creation of a Encumbrance on any material property or asset of 
Parent or any Subsidiary of Parent pursuant to, any note, bond, mortgage, indenture, contract, 
agreement, lease, license, permit, franchise or other instrument or obligation. 

(a) 

(b) The execution and delivery of this Agreement by Parent and Merger Sub 
do not, and the performance by Parent and Merger Sub of their obligations hereunder and the 
consummation of the Merger will not, require any consent, approval, authorization or permit of, 
or filing by Parent with or notification by Parent to, any Governmental Entity, except pursuant to 
applicable requirements of the Exchange Act, the Securities Act, Blue Sky Laws, state takeover 
laws, and the filing and recordation of the Certificate of Merger as required by Delaware Law. 

Section 5.5 Brokers. No broker, finder or investment banker is entitled to any 
brokerage, finder’s or other fee or commission in connection with the Merger based upon 
arrangements made by or on behalf of Parent. 

Section5.6 Investment Intention. The Parent is acquiring through the Merger the 
Shares for its own account, for investment purposes only, and not with a view to the distribution 
(as such term is used in Section 2(11) of the Securities Act). The Parent understands that the 
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Shares have not been registered under the Securities Act and cannot be sold unless subsequently 
registered under the Securities Act or an exemption from such registration is available. 

Financing. The Parent and the Merger Sub have and, as of the Closing, 
will have, sufficient internal funds (without giving effect to any unfunded financing regardless of 
whether any such financing is committed) availab 

Section 5.7 

pay the Merger Consideration. 

Section53 Litigation. As of the of this Agreement, there are no legal 
proceedings pending or, to the Knowledge of the Parent or the Merger Sub, threatened that are 
reasonably likely to prohibit or restrain the ability of the Parent or the Merger Sub to enter into 
this Agreement or consummate the transactions contemplated hereby. 

Section 5.9 Disclosure. No representation or warranty by the Parent or the Merger 
Sub in this Agreement and no statement contained in any document or other writing furnished or 
to be furnished to the Company or its representatives pursuant to the provisions hereof contains 
or will contain any untrue statement of material fact or omits or will omit to state any material 
fact necessary in order to make the statements made herein or therein not misleading. 

ARTICLE VI 
PRE - CLOSING COVENANTS 

Section 6.1 Conduct of Business by Comtxiny Pending the Closing. The Company 
agrees that, between the date of this Agreement and the Effective Time, except as contemplated 
by this Agreement, unless Parent shall otherwise agree in writing, (x) the business of the 
Company and the Operating Sub shall be conducted only in, and the Company shall not take any 
action except in, the ordinary course of business consistent with past practice and (y) the 
Company shall use commercially reasonable efforts to keep available the services of the current 
officers, significant eniployees and consultants of the Company and to preserve the current 
relationships of the Company with the corporate partners, customers, suppliers and other persons 
with which the Company has significant business relations in order to preserve substantially 
intact its business organization. Whether or not in the ordinary course of business, the Company 
shall not, and shall cause the Operating Sub not to, between the date of this Agreement and the 
Effective Time, except as contemplated by this Agreement, directly or indirectly, do, or agree to 
do, any of the following without the prior written consent of Parent: 

. 

(a) 

(b) 

amend or otherwise change any of the Organizational Documents; 

except as expressly set forth on Schedule 6.l(b), issue, sell, pledge, 
dispose of, grant, transfer, lease, license, guarantee or encumber, or authorize the issuance, sale, 
pledge, disposition, grant, transfer, lease, license or encumbrance of, (i) any Company Options or 
other securities, options, warrants or other rights convertible into or exchangeable or exercisable 
for any shares of the Company’s capital stock or any other ownership interest (including, without 
limitation, any phantom interest), of the Company or the Operating Sub not issued or outstanding 
as of the date of this Agreement or (ii) any material property or assets of the Company or the 
Operating Sub except (x) sales of inventory in the ordinary course of business consistent with 
past practice and (y) as required by Section 6.1 1 of this Agreement; 
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(c) (i) acquire (including, without limitation, by merger, consolidation, or 
acquisition of stock or assets) any interest in any corporation, partnership, other business 
organization or Person or any division thereof; (ii) incur any Indebtedness or other Liability for 
borrowed money (other than in de minimus amounts) or issue any debt securities or assume, 
guarantee or endorse, or otherwise as an accommodation become responsible for, the obligations 
of any Person for Indebtedness or make any loans or advances material to the business, assets, 
liabilities, financial condition or results of operations of the Company or the Operating Sub other 
than, with respect to each of the foregoing, in an amount not to exceed $100,000; (iii) terminate, 
cancel or request any material change in, or agree to any material change in, any Material 
Contract or Company Permit; (iv) make or authorize any capital expenditure, other than capital 
expenditures in the ordinary course of business consistent with past practice that have been 
described in the Company Disclosure Schedules and that are not, in the aggregate, in excess of 
$50,000 monthly for Company or the Operating Sub; or (v) enter into or amend any contract, 
agreement, commitment or arrangement that, if fully performed, would not be permitted under 
this Section 6.1 Cc); 

(d) declare, set aside, make or pay any dividend or other distribution, payable 
in cash, stock, property or otherwise, with respect to any of its capital stock, except for the 
dividend to the Company to the Company’s stockholders of the shares of capital stock of any 
Excluded Subsidiary that is planned to be effected on or before the Closing Date; 

(e) reclassify, combine, lit, subdivide or redeem, purchase or otherwise 
acquire, directly or indirectly, any of its capital stock except repurchases of unvested shares at 
cost in connection with the termination of the employment relationship with any employee 
pursuant to stock option or purchase agreements in effect on the date hereof; 

(0 amend the terms of, repurchase, redeem or otherwise acquire any of its 
securities or propose to do any of the foregoing; 

(g) increase the compensation payable or to become payable to its directors, 
officers, or consultants other than increases in employee compensation in the ordinary course of 
business and consistent with past practice; grant any rights to severance or termination pay (other 
than consistent with past practice) to, or enter into any employment or severance agreement 
which provides benefits upon a change in control of the Company that would be triggered by the 
Merger with, any director, offcer, consultant or other employee of the Company or the 
Operating Sub who is not currently entitled to such benefits fiom the Merger, establish, adopt, 
enter into or amend any collective bargaining, bonus, profit sharing, thrift, compensation, stock 
option, restricted stock, pension, retirement, deferred compensation, employment, termination, 
severance or other plan, agreement, trust, h d ,  policy or arrangement for the benefit of any 
director, officer, consultant or employee of the Company or the Operating Sub, except to the 
extent required by applicable Law or the terms of a collective bargaining agreement, or enter into 
or amend any contract, agreement, commitment or arrangement between the Company, the 
Operating Sub and any of their respective directors, officers, consultants or employees; 

pay, discharge or satisfy any claims, liabilities or obligations (absolute, 
accrued, asserted or unasserted, contingent or otherwise), other than the payment, discharge or 

(h) 

- 
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satisfaction in the ordinary course of business and consisten. with past practice of liabilities 
reflected or reserved against on the Balance Sheet; 

(i) except as required by any Governmental Entity, make any change with 
respect to Company’s accounting policies, principles, methods or procedures, including, without 
limitation, revenue recognition policies, other than as required by GAAP; 

(i) make any Tax election or settle or compromise any Tax liability other than 
Taxes that are payable in the ordinary course of business; 

(k) 

(1) 

enter into any transactions set forth in Section 4.9; or 

authorize or enter into any formal or informal agreement or otherwise 
make any commitment to do any of the foregoing or to take any action which would make any of 
the representations or warranties of Company contained in this Agreement untrue or incorrect or 
prevent Company from performing or cause Company not to perform its covenants hereunder in 
any material respect or result in any of the conditions to the Merger set forth herein not being 
satisfied or prevent Company fiom performing or cause Company not to perform its covenants 
hereunder. 

Section 6.2 Notices of Certain Events. Each of the Parent and the Company shall give 
prompt notice to the other of (i) any notice or other communication from any Person alleging that 
the consent of such Person is or may be required in connection with the Merger; (ii) any notice or 
other communication from any Governmental Entity in connection with the Merger; (iii) any 
Actions or investigations commenced or, to the Knowledge of the Company or the Parent (as 
applicable), threatened against, relating to or involving or otherwise affecting the Parent or the 
Company, respectively, or that relate to the consummation of the Merger; (iv) the occurrence of 
a default or event that, with the giving of notice or lapse of time or both, will become a default 
under, with respect to the Company, any Material Contract or, with respect to the Parent, any 
contract or agreement material to the Parent’s business as currently conducted; and (v) any 
change that could reasonably be expected to have a Parent Material Adverse Effect or a 
Company Material Adverse Effect, respectively, or to delay or impede the ability of either the 
Parent or the Company, respectively, to perform their respective obligations pursuant to this 
Agreement and to effect the consummation of the Merger. 

Section 6.3 Access to Information; Confidentiality. 

(a) Prior to the Closing Date, each Party shall hold in strict confidence, and 
shall use its commercially reasonable efforts to cause all of its officers, directors, employees, 
accountants, consultants, legal counsel, agents and other representatives (collectively, 
“Representatives”) to hold in strict confidence, unless compelled to disclose by judicial or 
administrative process, or by other requirements of Law, all confidential information concerning 
the other Party which it has obtained from the other Party or its Representatives in connection 
with the Merger and this Agreement, and the receiving Party shall not use or disclose to others, 
or permit the use of or disclosure of, any such information so obtained, and will not release or 
disclose such information to any other Person, except its Representatives who need to know such 
information in connection with this Agreement (and who shall be advised of the provisions of 
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I this Section 6.3(aU. The foregoing provision shall not apply to any such information to the 
extent: (i) known by the receiving Party prior to the date such information was provided to that 
Party by the other Party or its Representatives in connection with the Merger; (ii) made known to 
the receiving Party from a third party not in breach of any confidentiality requirement; or (iii) 
made public through no fault of the disclosing Party or any of its Representatives. I 

(b) Subject to Section 6.3(a) and except as required pursuant to any 
confidentiality agreement or similar agreement or arrangement to which the Parent or the 
Company is a party (the “Confidentialitv Ameement”) or pursuant to applicable Law or the 
regulations or requirements of any stock exchange or other regulatory organization with whose 
rules a party hereto is required to comply, from the date of this Agreement to the Effective Time, 
the Parent and the Company shall (i) provide to the other Party and its Representatives access at 
reasonable times upon prior notice to its officers, employees, agents, properties, offices and other 
facilities and to the books and records thereof, and (ii) fwnish promptly such information 
concerning its business, properties, contracts, assets, Liabilities and personnel as the other Party 
or its Representatives may reasonably request. No investigation conducted pursuant to this 
Section 6.3 shall affect or be deemed to modify any representation or warranty made in this 
Agreement. 

(c) The Parties shall comply with, and shall cause their respective 
Representatives to comply with, all of their respective obligations under the Confidentiality 
Agreement with respect to the information disclosed pursuant to this Section 6.3. 

Section 6.4 No Shop. 

(a) In consideration of the substantial expenditure of time, effort and expense 
undertaken by the Parent in connection with its due diligence efforts and the preparation, 
negotiation and execution of this Agreement, the Company and the Stockholders agree that 
neither they nor their respective Representatives shall, afier the execution of this Agreement until 
the Closing Date or the earlier termination of this Agreement (the ‘Wo-Shop Period”), directly or 
indirectly: (i) solicit, initiate, encourage or take an action intended to encourage, enter into, 
conduct, engage in or continue any discussions, or enter into any agreement or understanding, 
with any other Person (other than any officer, director, controlled affiliate or employee of the 
Stockholder or any of their respective Affiliates or any investment banker, attorney or other 
advisor or representative of the Stockholder or any of its Affiliates) regarding an Acquisition 
Proposal; or (ii) disclose any nonpublic information relating to the Company or afford access to 
the properties, books or records of the Company with respect to the ownership and operation of 
the Company’s business to any other Person that may be considering an Acquisition Proposal or 
has acquired, an interest in the Company. For purposes of this Agreement, “Acauisition 
Proposal” means the transfer, directly or indirectly, of any capital stock of or any other interest in 
the Company, its Subsidiaries or any of their respective assets (including by way of a license or 
merger). 

(b) The Company hereby confirms to Parent that, as of the date hereof, all 
discussions, negotiations and other activities with any other Person by or on behalf of the 
Company have been terminated and that neither the Company nor the Stockholders have any 
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obligation to sell to or discuss with any other Person the sale of capital stock or assets of the 
Company or any of its Subsidiaries. 

Section6.5 Control of ODerations. Nothing contained in this Agreement shall give 
Parent, directly or indirectly, the right to control or direct the operations of the Company or the 
Subsidiaries prior to the Effective Time. Prior to the Effective Time, Company shall exercise, 
consistent with the terms and conditions of this Agreement, complete control and supervision 
over its operations and the operations of its Subsidiaries. 

Further Action; Consents; Filings. 

Upon the terms and subject to the conditions hereof, each of the Parties 
shall use all reasonable efforts to (i) take, or cause to be taken, all appropriate action, and do, or 
cause to be done, all things necessary, proper or advisable under applicable Law or otherwise to 
consummate and make effective the Merger, (ii) obtain from Governmental Entities any 
consents, licenses, perrnits, waivers, approvals, authorizations or orders required to be obtained 
or made by the Parent or the Company in connection with the authorization, execution and 
delivery of this Agreement and the consummation of the Merger and (iii) make all necessary 
filings, and thereafter make any other required or appropriate submissions, with respect to this 
Agreement and the Merger required under (A) the Securities Act, the Exchange Act and any 
other applicable Federal or state securities Laws, and (B) any other applicable Law. The Parties 
shall cooperate and consult with each other in connection with the making of all such filings, 
including by providing copies of all such documents to the nonfiling Parties and their advisors 
prior to filing, and none of the Parties shall file any such document if any of the other Parties 
shall have reasonably objected to the filing of such document. Except as otherwise provided in 
this Agreement, no Party shall consent to any voluntary extension of any statutory deadline or 
waiting period or to any voluntary delay of the consummation of the Merger at the behest of any 
Governmental Entity without the consent and agreement of the other Parties hereto, which 
consent shall not be unreasonably withheld or delayed. 

Section 6.6 

(a) 

(b) As promptly as practicable after the execution and delivery of this 
Agreement and in no event later than 30 days following the date of this Agreement, the Parent 
and the Company shall prepare and file, or cause to be prepared and filed, the necessary 
application or applications with the FCC seeking any FCC Consent and with the States seeking 
any State PUC Consents required by any applicable Laws. Each Party shall provide the other 
Party with all information necessary for the preparation of such applications on a timely basis, 
including those portions of such applications which are required to be completed by the first 
Party. Each Party shall use its commercially reasonable efforts to refrain from Knowingly taking 
any action that would cause the FCC or any State PUC or other Governmental Entity not to grant 
the FCC consent or any State PUC Consents. If any administrative or judicial Action is 
instituted (or threatened to be instituted), including by a private party, to prohibit the Merger, the 
Company and Parent shall use their reasonable best efforts to avoid the institution of any such 
Action and to contest and resist any such Action and to have vacated, lifted, reversed or 
overturned any temporary, preliminary or permanent decree, judgment, injunction or other order 
that is in effect and that prohibits, prevents, delays or restricts consummation of the Merger (it 
being understood that the foregoing obligation of the Parties will cease in the event a permanent 

-48- 
REST1\578396.14 



~~ 
- ~~ 

~ ~~~ 

decree, judgment, injunction or other order is issued or is in effect that is non-appealable and 
prohibits, prevents, delays or restricts consummation of the Merger). 

(c) Each of the Company and the Parent will give any notices to third persons, 
and use, and cause their respective Subsidiaries to use, reasonable efforts to obtain any consents 
fiom third Persons necessary, proper or advisable (as determined in good faith by the Parent with 
respect to such notices or consents to be delivered or obtained by Company) to consummate the 
transactions contemplated by this Agreement. 

(d) The Parties shall cooperate in good faith and consult with each other in 
order to facilitate the retention and employment of Persons listed on Exhibit J hereto with the 
Surviving Corporation, Parent or Eschelon following the Closing. Neither the Company nor the 
Operating Sub will take any measures to discourage the Persons listed on Exhibit J fiom 
accepting employment from Eschelon or the Parent or remaining as employees of the Surviving 
Corporation; provided, however, that, in the absence of bad faith, neither the Company nor the 
Stockholders shall be liable in the event that any Person listed on Exhibit J does not accept 
employment with Eschelon or the Parent or remain as an employee of the Surviving Corporation 
immediately following the Closing. 

Section6.7 Tax Information. The Company shall provide the Parent and its 
Representatives reasonable access, during normal business hours during the period prior to the 
Effective Time, to all of Company’s Tax Returns and other records and workpapers relating to 
Taxes. 

Section 6.8 Termination of 401tk) Plan: 280(G) Matters. 

(a) Each of the Company and the Parent will give any notices to third persons, 
and use, and cause their respective Subsidiaries to use, reasonable efforts to obtain any consents 
from third Persons necessary, proper or advisable unless the Parent consents otherwise in 
writing, the Company (including the Company Board of Directors) shall take all action necessary 
to terminate, or cause to terminate, before the Effective Time, any Company Benefit Plan that is 
a 40 1 (k) plan or other defined contribution retirement plan (the “Company 40 1 (k) Plan”). The 
Parent and the Company shall take all action necessary to permit the Company employees to 
elect direct rollovers of their account balances in the Company’s terminated 40 1 (k) plan or other 
defined contribution plan (including outstanding participant loans, if any) to a qualified relevant 
plan of Parent or its Subsidiaries. 

(b) The Company shall promptly submit to the stockholders of the Company 
for approval (in a manner satisfactory to the Parent), by such number of stockholders of the 
Company as is required by the terms of Section 280G(b)(5)(B) of the Code, any payments andor 
benefits that may separately or in the aggregate, constitute “parachute payments” pursuant to 
Section 280G of the Code (“Section 280G Pavments”) (which determination shall be made by 
the Company and shall be subject to review and approval by the Parent), such that such 
payments and benefits shall not be deemed to be Section 280G Payments, and prior to the 
Effective Time the Company shall deliver to the Parent evidence satisfactory to the Parent that 
(i) a vote of the stockholders of the Company was solicited in conformance with Section 280G 
and the regulations promulgated thereunder and the requisite stockholder approval was obtained 

-49- 
RESTlU78396.14 



~~ ~ -~~~~ ~- 

with respect to any payments and/or benefits that were subject to the stockholder vote (the 
“280G Stockholder Approval”), or (ii) that the 280G Stockholder Approval was not obtained and 
as a consequence, that such payments and/or benefits shall not be made or provided to the extent 
they would cause any amounts to constitute Section 280G Payments, pursuant to the waivers of 
those payments and/or benefits, which were executed by the affected individuals prior to the 
stockholder vote. 

Section 6.9 Announcements. Except as otherwise set forth in the next sentence of this 
Section 6.9, from and after the date of this Agreement until the Effective Time, each Party agrees 
not to make any public announcement or other disclosure concerning this Agreement or the 
transactions contemplated herein without obtaining the prior written consent of the Parent and 
the Company as to form, content and timing except to the extent required by applicable Law, in 
which case the issuing Party shall use all reasonable efforts to consult with the other Party before 
issuing any such release or making any such public statement. 

Section 6.10 Satisfaction of Employee Oblipations. - On or prior to the Closing, the 
Company and the Stockholders shall pay and fully satisfy any outstanding Liabilities of the 
Company for Employee Obligations such that immediately following the Closing, neither the 
Parent or the Surviving Corporation shall have any Liability for such obligations. 

Transfer of Excluded Subsidiaries. Prior to the Closing, the Company 
shall take all steps necessary to effect a sale, disposition or other transaction so that the effect of 
such transaction is that the Operating Sub will be the only Subsidiary of the Company at the 
Effective Time (collectively, the “Excluded Subsidiaries Transaction”). The Company shall 
provide evidence reasonably satisfactory to the Parent that title to all outstanding capital stock of 
the Excluded Subsidiaries has vested in a party other than the Company or Operating Sub. 

Section 6.11 

Section 6.12 Execution of Stockholder Closing Documents. On or prior to the Closing, 
(i) the Key Employees shall have executed and delivered the Key Employee Agreements; (ii) the 
Non-Stockholder Employees shall have executed and delivered the Stockholder Letters of 
Transmittal; and (iii) SRPMIC shall have executed and delivered the SRPMIC Stockholder 
Letter, each in the respective fonns attached hereto, and such Stockholder Closing Documents 
shall be in full force and effect as of the Closing. 

Section 6.13 Stockholder Approval. The Company shall call and hold the Company 
stockholders’ meeting or solicit the written consent of its stockholders for the purpose of voting 
upon the approval of this Agreement and the Merger, and the Company shall use all reasonable 
efforts to hold the Company stockholders’ meeting or obtain such written consent as soon as 
practicable after the date hereof. The Company shall use all reasonable efforts to solicit from its 
stockholders proxies (or written consents) in favor of the approval of this Agreement and the 
Merger and shall take all other commercially reasonable action necessary or advisable to secure 
the vote or consent of stockholders required by Delaware Law to obtain such approval. The 
Company shall take all other action reasonably necessary or advisable to promptly and 
expeditiously secure any vote or consent of stockholders required by applicable Law and the 
Company Charter and Company Bylaws to effect the Merger. 
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Section 6.14 Encumbrances. The Company shall take all actions reasonably necessary 
such that all Encumbrances (other than Permitted Encumbrances) on assets of the Company 
and/or the Operating Sub shall be released prior to or simultaneously with the Closing; provided, 
however, that if the Company or Operating Sub has no further Liability for the repayment of 
Indebtedness and only UCC Termination Statements are required to be filed in order to fully 
release and terminate any Encumbrance that was securing such Indebtedness, then this condition 
shall be deemed satisfied and the Parties shall cooperate following the Closing in the manner set 
forth in Section 7.lfi) to file such UCC Termination Statements. 

Section 6.15 Execution of Transition Services Aaeement. On or prior to the Closing, 
Parent and Electric IP shall have entered into a transition services agreement in a form 
reasonably acceptable to the Parent which shall provide for, among other things, services to be 
performed by employees of Electric IP for a period of up to one year following the Closing (the 
“Transition Services A aeement”) . 

Section 6.16 Ass iment  of Sales Aaeement. On or prior to the Closing, the Company 
and Operating Sub shall have terminated the sales agreement by and between the Operating Sub 
and Shawn A. Vasicek (the “Sales Agreement”) pursuant to a signed instrument in a form 
satisfactory to Parent (the “Termination of Sales Ameement”) and neither Parent nor Operating 
Sub shall have any continuing obligations under such Sales Agreement. 

Section 6.17 Scottsdale Switch Amendment. On or prior to the Closing, Eschelon or 
the Parent, on the one hand, and the Company and SRPMIC, on the other hand, shall have 
entered into the Scottsdale Switch Amendment. As of the Closing, the Existing Scottsdale 
Switch Agreements shall be in full force and effect and no party thereto shall have notified any 
other party that they will not continue to fidfill the terms and conditions under such agreements. 

(a) Supplements to Disclosure Schedules. It is understood and agreed that the 
Company, on the one hand, and Parent and Merger Sub, on the other hand, have a continuing 
obligation until the Closing Date to amend or supplement promptly the Company Disclosure 
Schedules attached to this Agreement, respectively, with respect to any and all matters hereafter 
arising or discovered which, if existing or known as of the date of this Agreement, would have 
been required to be set forth or described in such schedules or that is necessary to complete or 
correct any information in any representation or warranty of the Company, the Parent or Merger 
Sub contained in this Agreement. The disclosure provided by the Company, the Parent or the 
Merger Sub, as applicable, in any such amended, supplemented or revised schedule shall in no 
way affect or be deemed to limit the Company’s or the Parent’s right and option, exercisable at 
any time prior to the Closing, to provide written notice to the Company or the Parent, as 
applicable, that such Party has elected to terminate this Agreement and the Merger if, in the 
exercise of such terminating Party’s reasonable good faith judgment, items added to the 
schedules that were not included in the schedules in the form attached to this Agreement at the 
time of execution, disclose that matters exist which could reasonably be expected to have a 
Company Material Adverse Effect or Parent Material Adverse Effect, as applicable, or could 
otherwise materially affect the ability of the Parties to consummate the transactions contemplated 
hereby; provided that, after the Closing, none of Parent, the Company or the Stockholders shall 
be entitled to allege a breach of this Agreement or the Ancillary Documents for matters fully and 
accurately disclosed prior to Closing or seek indemnification with respect to such matters. If the 

-51- 
RESTlb78396.14 



Parent or the Company, as applicable, does not elect to terminate this Agreement as provided 
above, this Agreement shall remain in full force and effect subject to the express provisions 
hereof. Notwithstanding the foregoing, on or prior to the Closing, the Company shall provide 
updated Company Disclosure Schedules that identify which subsections of Section 4.1 1 of the 
Company Disclosure Schedules the contracts disclosed therein are responsive. 

ARTICLE VI1 
POST - CLOSING AGREEMENTS 

Section 7.1 CooDeration. 
I 

(a) If, at any time after the Closing, any further action is necessary or 
desirable to carry out the purposes of this Agreement and to vest the Surviving Corporation with 
full right, title and possession to all assets, property, rights, privileges, powers and franchises of 
the Company, the Stockholders agree to take, and will take, all such lawful and necessary action 
required to so do, so long as such action is not inconsistent with this Agreement. In furtherance 
thereof, each Party agrees to execute and deliver, or cause to be executed and delivered, such 
further instruments or documents or take such other action as may be necessary or convenient, in 
the opinion of the other Parties' counsel, to carry out the transactions contemplated hereby. The 
Stockholders will cooperate and use their commercially reasonable efforts to have the current 
officers, directors and employees of the Company cooperate with Parent and the Surviving 
Corporation on and after the Closing Date in furnishing information and other assistance in 
connection with any Tax Return filing obligations pertaining to all periods prior to the Closing 
Date. 

(b) After the Closing, the Stockholders shall cooperate with Parent and shall 
take all actions reasonably necessary such that Parent can file UCC-2 or UCC-3 termination 
statements, as applicable (collectively, the "UCC Termination Statements"), with respect to each 
of the unexpired UCC-1 financing statements filed in order to perfect security interests in assets 
of the Company andor the Operating Sub. 

(c) Neither the Parent nor the Company shall, at any time prior to 90 days 
after the Closing Date, effectuate a "plant closing" or "mass layoff", as those terms are defined in 
WARN, affecting in whole or in part any site of employment, facility, operating unit or 
employee, except in compliance with WARN. The Company shall notify Parent prior to the 
Closing of any layoffs that have occurred in the 90-day period prior to the Closing Date. 

Section 7.2 Employee Benefit Matters. For all purposes (including, without 
limitation, eligibility, vesting, and benefit accrual) under the employee benefit plans of the Parent 
and its Subsidiaries providing benefits to former employees of the Company and the Subsidiaries 
after the Effective Time, each such employee shall be credited with his or her years of service 
with the Company and such Subsidiary, as applicable, before the Effective Time, to the same 
extent as such employee was entitled, before the Effective Time, to credit for such service under 
any similar Company Benefit Plan, except for purposes of benefit accrual under defined benefit 
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pension plans, if any. Following the Effective Time, the Parent shall, or shall cause its 
Subsidiaries to, waive any pre-existing condition limitation under any welfare benefit plan 
maintained by the Parent or any of its Subsidiaries in which such employees and their eligible 
dependents participate (except to the extent that such pre-existing condition limitation would 
have been applicable under the comparable Company Welfare Plans immediately prior to the 
Effective Time). 

Section 7.3 Indemnification of Directors and Officers: D&O Policy. Parent agrees 
that subsequent to the Effective Time it will provide to the individuals who were directors and 
officers of the Company immediately prior to the Effective Time indemnification in accordance 
with the current provisions of the Organizational Documents of the Company with respect to 
matters occurring prior to the Effective Time and the Merger and the other transactions 
contemplated by this Agreement, for a period of six (6) years from the Effective Time (or, in the 
case of matters occurring prior to the Effective Time which have not been resolved prior to the 
sixth anniversary of the Effective Time, until such matters are finally resolved) (the “D&O 
Insurance Period”). Parent shall cause to be maintained in effect for the D&O Insurance Period 
(the “Tail Insurance”) the current policies of directors’ and officers’ liability insurance currently 
maintained by the Company, which policies are described on Section 4.16 of the Company 
Disclosure Schedule (the “Current D&O Policies”); provided, that the Parent may substitute 
therefor policies of comparable coverage (including, without limitation, coverage under Parent’s 
existing polices of directors’ and officers’ liability insurance); provided, however, that in no 
event shall the Parent be required to expend in excess of $50,000 in the aggregate for the Tail 
Insurance, and if the cost of such Tail Insurance would exceed $50,000 in the aggregate, the 
Parent shall purchase the maximum amount of coverage for the D&O Insurance Period as is 
available for $50,000 in the aggregate. If the Tail Insurance cannot be maintained, expires or is 
terminated or cancelled during such six-year period, the Parent will use reasonable efforts to 
replace such coverage for the remainder of such period on terms and conditions substantially 
similar to the existing directors’ and officers’ insurance and indemnification policy; provided, 
however, that in no event shall the Parent be required to expend in excess of an aggregate of 
$50,000 to replace the Tail Insurance, and if the expense of replacing such Tail Insurance would 
exceed $50,000 in the aggregate, the Parent shall purchase the maximum amount of coverage for 
the D&O Insurance Period as is available for $50,000 in the aggregate. The provisions of this 
Section 7.3 are intended to be for the benefit of, and will be enforceable by, the individuals who 
were directors and officers of the Company immediately prior to the Effective Time. 
Notwithstanding the provisions of Section 3.4, this Section 7.3 shall survive the Claim Period in 
accordance with its terms. 

ARTICLE VI11 
CONDITIONS TO THE MERGER 

Section 8.1 Conditions to the Obligations of Each Party to Consummate the Merger. 
The obligations of the Parties to consummate the Merger are subject to the satisfaction or, if 
permitted by applicable Law, waiver of the following conditions: 

I 

(a) The Parent, the Escrow Agent and the Stockholders’ Agent shall have 
entered into the Escrow Agreement. 
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(b) This Agreement and the Merger shall have been duly approved by the 
requisite vote of the Company’s stockholders in accordance with Delaware Law. 

(c) All necessary consents of and filings required to be obtained or made by 
the Parent, the Company or the Stockholders with any Governmental Entity or agency relating to 
the consummation of the transactions contemplated by this Agreement shall have been obtained 
and made. 

(d) No Governmental Order preventing the consummation of the transactions 
contemplated hereby shall be in effect, nor shall any Action seeking any of the foregoing be 
pending. No Action shall have been taken, or any statute, rule, regulation or order enacted, 
entered, enforced or deemed applicable to the transactions contemplated hereby, that makes the 
consummation thereof illegal. In the event a Governmental Order shall have been issued, or an 
Action for such an injunction or order be pending, each party agrees to use its commercially 
reasonable best efforts to have such Governmental Order lifted or such Action terminated. 

Section 8.2 Conditions to the Obligations of the Companv. The obligations of the 
Company to consummate the Merger, or to permit the consummation of the Merger are subject 
to the satisfaction or, if permitted by applicable Law, waiver of the following further conditions: 

(a) Each of the representations and warranties of the Parent and the Merger 
Sub contained in this Agreement shall be true, complete and correct in all material respects 
(other than representations and warranties subject to “materiality” or “Material Adverse Effect” 
qualifiers, which shall be true, complete and correct as stated) both when made and on and as of 
the Effective Time as if made at and as of the Effective Time (other than (i) representations and 
warranties which address matters only as of a certain date which shall have been true, complete 
and correct as of such certain date, and (ii) failures to be true, complete and correct that do not, in 
the aggregate, constitute a Parent Material Adverse Effect), and the Parent and the Merger Sub 
shall have delivered to the Company and the Stockholders’ Agent a certificate dated as of the 
Closing Date and signed by it to such effect. 

The Parent and the Merger Sub shall have performed or complied in all 
material respects with all covenants required by this Agreement to be performed or complied 
with by them on or prior to the Effective Time and the Parent and the Merger Sub shall have 
delivered to the Company and the Stockholders’ Agent a certificate dated as of the Closing Date 
and signed by them to such effect. 

(c) The Company and the Stockholders’ Agent shall have received a 
certificate or certificates, dated as of the Closing Date and signed by an officer of the Parent and 
the Merger Sub, certifying the truth and correctness of attached copies of the Parent’s and the 
Merger Sub’s respective organizational documents (including amendments thereto) and 
resolutions of the Board of Directors of the Parent and the Merger Sub, respectively, approving 
such Party’s entering into this Agreement, each Ancillary Document to which such Person is a 
party, and the consummation of the transactions contemplated hereby and thereby. The Parent 
and the Merger Sub shall have delivered to the Company and the Stockholders’ Agent 
certificates dated within five Business Days prior to the Closing Date, duly issued by the 
applicable Governmental Entity in the State of Minnesota and the State of Delaware, 

(b) 

I 
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respectively, showing that the Parent and the Merger Sub are in good standing and qualified to 
do business in such jurisdictions. 

(d) All necessary consents of and filings required to be obtained or made by 
the Parent and Merger Sub with any Governmental Entity or agency relating to the 
consummation of the transactions contemplated by this Agreement shall have been obtained and 
made. 

(e) 
with Section 3.4. 

( f )  

The Escrow Agent shall have received the Escrow Funds in accordance 

Subject to the terms and conditions of Section 3.5 of this Agreement, the 
Stockholders shall have received the aggregate Closing Cash, in the manner contemplated under 
Section 3.1 of this Agreement. 

(g) The Stockholders’ Agent shall have received such other documents and 
instruments as the Stockholders’ Agent may reasonably request to effect the transactions 
contemplated hereby. 

Section 8.3 Conditions to the Obligations of Parent. The obligations of the Parent to 
consummate the Merger are subject to the satisfaction or waiver of the following further 
conditions: 

(a) Each of the representations and warranties of the Company contained in 
this Agreement shall be true, complete and correct in all material respects (other than 
representations and warranties subject to ‘‘materiality” or “Material Adverse Effect” qualifiers, 
which shall be true, complete and correct as stated) both when made and on and as of the 
Effective Time as if made at and as of the Effective Time (other than (i) representations and 
warranties which address matters only as of a certain date which shall have been true, complete 
and correct as of such certain date, and (ii) failures to be true, complete and correct that do not, in 
the aggregate, constitute a Company Material Adverse Effect), and the Company shall have 
delivered to the Parent a certificate dated as of the Closing Date and signed by it to such effect. 

(b) The Company shall have performed or complied in all material respects 
with all covenants required by this Agreement to be performed or complied with by it on or prior 
to the Effective Time and the Company shall have delivered to the Parent a certificate dated as of 
the Closing Date and signed by it to such effect. 

(c) The Parent shall have received a certificate or certificates, dated as of the 
Closing Date and signed by an officer of Company, certifylng the truth and correctness of 
attached copies of the Organizational Documents and resolutions of the Company Board of 
Directors and the Stockholders, respectively, approving this Agreement, each Ancillary 
Document to which the Company is a party, and the consummation of the transactions 
contemplated hereby and thereby. The Company shall have delivered to the Parent certificates 
dated within five Business Days prior to the Closing Date, duly issued by the applicable 
Governmental Entity in the State of Delaware and the State of Arizona, respectively, showing 
that the Company and its Subsidiaries, as applicable, are in good standing and qualified to do 
business in such jurisdictions. 
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I (d) There shall have been no Company Material Adverse Effect since the date 
of this Agreement. 

(e) All necessary consents of and filings required to be obtained or made by 
the Company and any of its Subsidiaries with any Governmental Entity relating to the 
consummation of the transactions contemplated herein shall have been obtained and made. All 
consents and approvals of third parties listed in Sections 4.6(a) and 4.6RQ of the Company 
Disclosure Schedules shall have been obtained, and such consents or approvals shall not contain 
any conditions which would reasonably be expected to have a Company Material Adverse 

I Effect. 

(f) The Final Operating Sub Financials shall have been hlly and finally 
determined and delivered in accordance with Section 3.2(a). 

(g) The Parent shall have received satisfactory evidence that the Company 
shall have terminated the Company 401(k) Plan pursuant to a resolution or consent of the 
Company Board of Directors in the form attached hereto as Schedule 8.3(&. 

(h) Each Stockholder shall have executed and delivered to Parent, and not 
revoked, the applicable Stockholder Closing Document. 

(i) The minute books, stock certificates and stock ledger of the Company and 
the Operating Sub shall be at the Company’s principal office. 

(i) The Parent shall have received fkom each Stockholder certificates in the 
form contemplated under Section 3.5 of this Agreement (or affidavits for lost certificates in 
accordance with Section 3.5(a) of this Agreement) for all of the Shares owned or held by the 
Persons listed on Exhibit A and the signature pages hereto. This Agreement and the Merger 
shall have been approved and adopted by the requisite affirmative vote of the holders of 
Company Capital Stock required by Organizational Documents and applicable law, and the 
holders of no more than five percent (5%) of the outstanding Company Capital Stock shall have 
exercised or be eligible to exercise any appraisal rights with respect to the Merger. 

(k) Except as provided in Section 7.2, as of the Closing Date, there shall be no 
material Liability of Parent or the Surviving Company for Employee Obligations or other 
employee compensation accrued or arising due to the transactions contemplated in this 
Agreement. 

(1) Except for the UCC Termination Statements to be filed in accordance with 
Section 7.l(b) of this Agreement, Parent shall have received satisfactory evidence that the 
Company and Operating Sub have fully paid all Encumbrances. 

(m) Electric IP shall have executed and delivered (and not revoked) the 
Transition Services Agreement to Parent in accordance with Section 6.15 of this Agreement. 

(n) The Parent shall have received satisfactory evidence that the Company and 
Operating Sub have terminated the Sales Agreement pursuant the Termination of Sales 
Agreement in accordance with Section 6.16 of this Agreement. 
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(0) The Parent shall have received shall have received an opinion, dated the 
Closing Date, of Greenberg Traurig, LLP, counsel to the Company and the Stockholders, in form 
attached hereto as Exhibit K. 

The existing officers and directors of the Company and the Operating Sub 
shall have submitted resignations to be effective as of the Effective Time; provided, however, 
that with respect to any such officers and directors that are also employees of the Company and 
the Operating Sub, such resignations shall only be effective with respect to their positions as 
officers and directors and shall not serve as resignations from employment. 

(p) 

(9) With respect to any payments or benefits that the Parent determines may 
constitute a Section 280G Payment, the stockholders of the Company shall have approved, 
pursuant to the method provided for in the regulations promulgated under Section 280G of the 
Code, any such Section 280G Payments or shall have disapproved such payments andor 
benefits, and, as a consequence, no Section 280G Payments shall be paid or provided for in any 
manner and the Parent and its subsidiaries shall not have any liabilities with respect to any 
Section 280G Payments. 

(r) Company shall have divested itself of all of its ownership interests in the 
Excluded Subsidiaries pursuant to Section 6.1 1 of this Agreement. 

(s) The (i) Existing Scottsdale Switch Agreements shall be in full force and 
effect and no party thereto shall have notified any other party that they will not continue to fulfill 
the terms and conditions of such agreement and (ii) the Amendment to Scottsdale Switch 
Agreements shall have been executed and delivered by the Company, SRPMIC and the other 
parties thereto. 

(t) The Parent shall have received such other documents and instruments as 
the Parent may reasonably request to effect the transactions contemplated hereby. 

ARTICLE IX 
TAXES 

Section 9.1 Obligations to Indemnifv for Taxes. Notwithstanding anything in this 
Agreement to the contrary, the Parent and the Surviving Corporation shall be indemnified and 
held harmless for, fiom and against all Liability for all Taxes of the Company and any of its 
Subsidiaries (i) in respect of any Pre-Closing Tax Period, to the extent such Taxes exceed the 
current liability for Taxes shown on the Closing Balance Sheet after taking into account and 
giving the Stockholders credit for any Taxes included in the liabilities reflected on the Closing 
Balance Sheet; (ii) as a result of any breach of a representation in Section 4.15; (iii) any Taxes of 
any other Person imposed on the Company or any of its Subsidiaries as a result of Treasury 
Regulation 1.1502.6 or similar provision of state, local or foreign law; and (iv) any Taxes which 
are due or payable to any state, including, without limitation, the State of Delaware or the State 
of Arizona, for any franchise or sales and use taxes (including interest and penalties). In the case 

I 

I 

of any Straddle Period, the Taxes of the Company and any of its Subsidiaries shall be computed 
in the manner prescribed in the second sentence of Section 4.15(a). For the avoidance of doubt, 

I subject to the limitations set forth in Section 10.1 of this Agreement, each Parent Indemnified 

I 
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Person shall be indemnified for any Tax Liabilities in connection with any Excluded Subsidiary 
or the Excluded Subsidiaries Transaction. 

Section 9.2 Procedures Relating; to Indemnification for Tax Claims. 

Parent shall notify the Stockholders’ Agent in writing upon receipt by 
Parent or the Surviving Corporation of any notice of pending or threatened federal, state, local or 
foreign Tax audits or assessments that may affect the Tax Liabilities of the Company or any of 
its Subsidiaries for which the Parent shall be indemnified pursuant to Section 9.1; provided that 
failure to comply with this provision shall not affect Parent’s right to indemnification hereunder. 
Any payment required to be made to the Parent under this Article IX shall be made exclusively 
from the Escrow Account. 

(a) 

’ (b) If any claims shall be made by any Tax authority that, if successful, would 
result in the indemnification of a Parent Indemnified Person (the “Indemnified TaxDaver”), the 
Indemnified Taxpayer shall promptly notify the Stockholders’ Agent in Writing of such fact; 
provided, however, that any failure to give such notice will not waive any rights of the 
Indemnified Taxpayer except to the extent that the indemnifylng party’s rights or ability to 
defend are materially prejudiced. 

(c) The Indemnified Taxpayer shall inform the Stockholders’ Agent of the 
progress of any such claim or any proceeding related thereto from time to time or as reasonably 
requested by Stockholders’ Agent. 

Section 9.3 Preparation and Filing of Tax Returns; Refunds and Credits. 

(a) The Stockholders’ Agent, on behalf of the Stockholders, shall prepare and 
file or cause to be prepared and filed or cause to be filed all Tax Returns of the Company which 
are required to be filed after the Closing Date in respect of all Pre-Closing Tax Periods. The 
Parent shall have the opportunity to review such Tax Returns and the Stockholders shall provide 
such Tax Returns to the Parent (for the Parent’s review and comment) at least thirty (30) days 
prior to the due date. The Parent shall prepare and file all other Tax Returns of the Company. 

(b) If the Company or the Operating Sub has any increase in Tax Liability by 
reason of an adjustment by a taxing authority with respect to a Pre-Closing Tax Period and such 
adjustment has the effect of decreasing deductions or credits, or increasing income, for any 
taxable year or taxable period ending after the Closing Date, the Parent shall be paid an amount 
equal to the Tax cost (taking into account any Tax benefits actually and currently realized in 
connection therewith) attributable to such decreased deductions or credits, or increased income, 
as and when the Company, or any consolidated, affiliated, combined, unitary or other similar Tax 
group of which the Company may be a member actually suffers such detriment. 

, 

(c) The Parent shall cause the Surviving Corporation to retain all Tax Returns, 
schedules, work papers and all material records and other documents relating thereto, until the 
expiration of the applicable statutes of limitation (and, to the extent notified by any party, any 
extensions thereof) for the taxable periods to which such Tax Returns, schedules, work papers 
and other material records relate until the final determination of any Tax in respect of such 
taxable periods. Any information retained under this Section 9.3 shall remain confidential, 
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except as may be necessary to be disclosed in connection with filing any Tax Return, amended 
Tax Return or claim for refund, determining any Tax liability or right to refund of Taxes or 
conducting or defending any audit or other proceeding in respect of Taxes. Any refund from Tax 
Returns that are in respect of any Pre-Closing Tax Period shall be paid to the Stockholders’ 
Agent, who shall pay such amount to the Stockholders in accordance with their Share 
Percentage. 

, 

(d) Any amended Tax Return of the Company or any of its Subsidiaries or 
any claim for Tax refund on behalf of the Company or any of its Subsidiaries for any Pre- 
Closing Tax Period shall be filed, or caused to be filed, only by the Stockholders’ Agent. The 
Stockholders’ Agent shall not, without the prior written consent of the Parent (which consent 
shall not be unreasonably withheld or delayed) make or cause to be made, any such filing, to the 
extent such filing, if accepted, reasonably might change the Tax Liability of the Company (or the 
Surviving Corporation) or any of its Subsidiaries or the Parent for any period ending on or after 
the Closing Date. 

Section 9.4 Assistance and CooDeration. After the Closing Date, the Parent, on the 
one hand, and the Stockholders’ Agent, on the other hand, shall provide each other, and the 
Parent shall cause the Company to provide the Stockholders’ Agent, with such cooperation and 
information relating to the Company as any other Party may reasonably request in (a) filing any 
Tax Return, amended Tax Return or claim for refund, (b) determining any Tax liability or a right 
to refind of Taxes, (c) conducting or defending any audit or other proceeding in respect of Taxes 
or (d) effecting the terms of this Agreement. After the Closing Date, each of the Parent and the 
Stockholders’ Agent shall: 

(a) timely sign and deliver such certificates and forms as may be necessary or 
appropriate to establish an exemption from (or otherwise reduce), or file Tax Returns or other 
reports or extensions with respect to, Taxes described therein; 

(b) assist the other party in preparing any Tax Returns which such other party 
is responsible for preparing and filing, including giving access, upon reasonable request, to 
information, records and documents necessary to prepare such Tax Returns; and 

(c) cooperate filly in preparing for any audits of, or disputes with taxing 
authorities regarding, Taxes attributable to the Company or any of its Subsidiaries. 

Section 9.5 Transfer Taxes. Notwithstanding anything in this Agreement to the 
contrary, all transfer, documentary, sales, use, stamp, registration and other such Taxes and fees 
(including any penalties and interest) incurred in connection with the transactions contemplated 
by this Agreement (collectively, “Transfer Taxes”), shall be borne by the Stockholders severally 
and not jointly and in proportion to each Stockholder’s Share Percentage. The Stockholders’ 
Agent will prepare and file (or cause to be prepared and filed) all necessary Tax Returns and 
other documentation with respect to all such Transfer Taxes and, if required by applicable Law, 
Parent will join in the execution of any such Tax Returns and other documentation. 
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ARTICLE X 
INDEMNIFICATION AND ESCROW 

Section 10.1 The Escrow Fund. 

(a) The Escrow Fund shall be available fiom and after the Effective Time to 
indemnify and hold harmless, the Parent and each of its Affiliates (including the Company after 
the Closing), directors, officers and each other Person, if any, controlling the Parent (each a 
“Parent Indemnified Person”) fiom and against any liability, obligation, loss or expense 
(including, without limitation, the reasonable fees of counsel and all other reasonable expenses 
incurred by any such Person in connection with investigating, preparing or defending any action 
or claim, pending or threatened, that is subject to indemnification hereunder, whether or not such 
Person is a party hereto), or actions or claims in respect thereof (each a “ m ’ , ) ,  to which such 
Parent Indemnified Person becomes subject as a result of, or based upon or arising out of, 
directly or indirectly any of the following: 

any inaccuracy in, or breach of, the representations and 
warranties made by the Company in or pursuant to this Agreement on the date hereof and on the 
Closing Date, any Ancillary Document or any other document or certificate delivered pursuant to 
this Agreement or any Ancillary Document; 

any breach of a covenant or agreement made by the Company 
in this Agreement, including, without limitation, any obligations for any Payment owed to Parent 
pursuant to the Closing Net Working Capital in accordance with the provisions set forth in 
Section 3.3; 

any Liability or Losses incurred by the Parent or the Surviving 
Corporation related to any Employee Obligations, Outstanding Indebtedness or Expenses 
incurred by the Company or its Subsidiaries not paid or satisfied at Closing; 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

any Dissenting Shares Excess Payments; 

any Liability or Losses incurred by the Parent or the Surviving 
Corporation related to any Tariff Matters that are not reflected in the Financial Statements or the 
Company Disclosure Schedules; 

any Losses incurred by the Parent or the Surviving Corporation (vi) 
related to any Liabilities of the Excluded Subsidiaries; 

(vii) any indemnification obligations under Article IX (Taxes); or 

(viii) Fraud. 

I (b) The foregoing indemnification shall include, in each case, amounts to 
reimburse any Parent Indemnified Person for all reasonable expenses (including fees and 
expenses of counsel) as they are incurred by such Parent Indemnified Person in connection with 
investigating, preparing or defending, any action or claim pending or threatened, whether or not 
such Parent Indemnified Person is a party thereto. 



Section 10.2 Obligations of Parent. As consideration for the commitment of the Parties 
hereunder, subject to the conditions and limitations set forth in this Article X, the Parent agrees 
to indemnify and hold harmless the Stockholders and each of their respective Affiliates, 
directors, officers, members, managers, partners, agents and employees and each other Person, if 
any, controlling the Stockholders or any of their respective Affiliates (each a “Stockholder 
Indemnified Person”) from and against any Loss to which such Stockholder Indemnified Person 
becomes subject as a result of, or based upon or arising out of, directly or indirectly, any of the 
following: 

(a) any inaccuracy in, or breach of any of the representations and warranties 
made by the Parent or the Merger Sub in Article V, on the date hereof and on the Closing Date; 
or 

(b) any breach of a covenant or agreement made by the Parent or Merger Sub 
in or pursuant to this Agreement, including, without limitation, any obligations for any Payment 
owed to the Stockholders pursuant to the Closing Net Working Capital in accordance with the 
provisions set forth in Section 3.3. 

The foregoing indemnification shall include, in each case, an obligation by the Parent to 
reimburse any Stockholder Indemnified Person for all reasonable expenses (including the 
reasonable fees and expenses of counsel) as they are incurred by such Stockholder Indemnified 
Person in connection with investigating, preparing or defending any action or claim pending or 
threatened, whether or not such Stockholder Indemnified Person is a Party. 

Section 10.3 Procedures for Claims. 

(a) Each Parent Indemnified Person and Stockholder Indemnified Person shall 
be referred to herein as an “Indemnified Person.” Any Indemnified Person seeking 
indemnification with respect to any actual or alleged Loss shall give written notice to the Person 
from whom indemnification is sought (each, an “Indemnifvinv - Person”) promptly after the 
Indemnified Person becomes aware of such Loss, specifylng in reasonable detail the basis on 
which indemnification is sought and the amount of the asserted Losses, and, in the case of a 
Third Party Claim (as defined below), such other relevant information that the Indemnified 
Person may have in its possession regarding such claim. Failure to provide the specified notice, 
however, will not affect the Indemnified Person’s rights to indemnity hereunder from the 
Indemnifying Person, unless the Indemnifying Person can show material prejudice resulting fiom 
such failure and then only to the extent of such material prejudice (provided that the 
Indemnifying Person shall have no liability whatsoever under this Article X or otherwise if 
notice of a claim was not provided within the applicable survival period relating to such claim as 
set forth in Section 10.4). 

(b) If any Loss is asserted by any third party against any Indemnified Person 
(“Third Partv Claim”), the Indemnifylng Person shall have the right, unless otherwise precluded 
by applicable Law or this Section 10.3, to conduct and control the defense, compromise or 
settlement of any Action giving rise to such Third Party Claim or threatened Action brought 
against the Indemnified Person in respect of matters addressed by the indemnity set forth in this 
Article X, subject to the following: 

’. 
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(i) The Indemnifylng Person must consult with the Indemnified 
Person with respect to the handling of such Third Party Claim and the Indemnifymg Person must 
employ counsel reasonably satisfactory to the Indemnified Person; 

(ii) The Indemnifying Person must furnish the Indemnified Person 
with evidence to the Indemnified Person’s reasonable satisfaction that the Indemnifying Person 
is and will be able to satisfy any such liability; and 

(iii) The Indemnifylng Person must not settle or compromise any 
Action without the express written consent of the Indemnified Person if such settlement involves 
the issuance of monetary relief (other than the payment by Parent of all or any portion of the 
Basket (as defined below)) or the issuance of injunctive or other forms of non-monetary relief, in 
either case binding upon the Indemnified Person, or a plea of guilty, or nolo contendre on the 
part of any Indemnified Person in any criminal or quasi-criminal Action or which involves any 
admission of liability, responsibility, culpability or guilt on the part of the Indemnified Person or 
which has any collateral estoppel effect on the Indemnified Person. 

(c) If an offer of settlement or compromise solely for monetary damages (a 
“Proposed Settlement Amount”) is received by or communicated to the Indemnifying Person 
with respect to a Third Party Claim and the Indemnified Person notifies the Indemnifylng Person 
in writing of the Indemnified Person’s willingness to settle or compromise such Third Party 
Claim for the Proposed Settlement Amount and the Indemnifying Person declines to accept the 
Proposed Settlement Amount, the Indemnifying Person may continue to contest such Third Party 
Claim, and the Indemnified Person may participate in the settlement or defense of such Third 
Party Claim. If the Indemnifylng Person declines to accept the Proposed Settlement Amount and 
the amount the Indemnified Party is obligated to pay (the “Actual Settlement Amount”) as a 
result of the Indemnifylng Person continuing to contest such Third Party Claim (including costs 
and expenses of the Indemnified Person with respect thereto) is greater than the Proposed 
Settlement Amount, then the Indemnifylng Person shall be obligated to pay the excess of the 
Actual Settlement Amount over the Proposed Settlement Amount subject to the Basket and any 
limitation on indemnification set forth in Section 10.5 and only the amount of the Proposed 
Settlement Amount will be applied toward the Basket and the other limitations on 
indemnification set forth in Section 10.5. If the Indemnifylng Person declines to accept the 
Proposed Settlement Amount and the Actual Settlement Amount is less than the Proposed 
Settlement Amount, then the Actual Settlement Amount shall be subject to the Basket and the 
other indemnification limitations set forth in Section 10.5. 

(d) The Indemnifying Person shall not be entitled to assume control of any 
Third Party Claim and shall pay the reasonable fees and expenses of counsel retained by the 
Indemnified Person if (A) the Third Party Claim relates to or arises in connection with any 
criminal proceeding, action, indictment, allegation or investigation; (B) the Indemnified Person 
reasonably believes an adverse determination with respect to the Action or other claim giving 
rise to such claim for indemnification would be detrimental in any material respect to or injure in 
any material respect the Indemnified Person’s reputation or future business prospects; (C) the 
parties to any Action or threatened Action (including any impleaded parties) include both the 
Indemnifylng Person and the Indemnified Person and the Indemnifying Person shall have been 
advised by counsel for the Indemnified Person that there may be one or more defenses available 
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to the Indemnified Person that are not available to the Indemnifjmg Person or legal conflicts of 
interest pursuant to applicable rules of professional conduct between the Indemnifying Person 

this Article X. 

(g) After delivery of a claim for indemnification under this Article X, so long 
as any right to indemnification exists pursuant to this Article X, the affected parties each agree to 
retain all books and records related to such claim. Any information or documents made available 
to any Party hereunder and designated as confidential by the Party providing such information or 
documents and which is not otherwise generally available to the public and not already within 
the knowledge of the Party to whom the information is provided (unless otherwise covered by 
the confidentiality provisions of any other agreement among the Parties hereto, or any of them), 
and except as may be required by applicable Law, shall not be disclosed to any third Person 
(except for the Representatives of the Party being provided with the information, in which event 
the Party being provided with the information shall request its Representatives not to disclose 
any such information which it otherwise required hereunder to be kept confidential). 



Section 10.4 Survival. The representations and warranties made by the Parties in this 
Agreement, including the indemnification obligations of the Parties set forth in this Article X, 
shall survive and continue in full force and effect until the end of the Claim Period, and no Party 
shall have any liability with respect to any such matter if notice of a claim regarding such matter 
has not been provided on or prior to the last day of the Claim Period. Subject to the Claim 
Period, all covenants and agreements made by the Parties shall survive the Closing in accordance 
with their respective terms. 

Section 10.5 Limitations on Certain Indemnification Obligations Under Article X. 

Except for any Losses arising from or related to (A) the breach of any 
representations and warranties contained in Section 4.15 (Taxes) or Section 4.21 (Brokers) and 
(B) any claim for indemnification being made by a Parent Indemnified Person pursuant to 
Sections 10.1 (aMii). (iii), (vii) or (viii) (collectively, the “Special Matters”), there shall be no 
indemnification obligation under Section 10.1 (a) or Section 10.1 fi) until the aggregate amount 
of all indemnification claims thereunder exceeds $100,000 (the “Basket”), calculated for 
purposes of this Article X without regard to any materiality standard contained in the applicable 
representation or warranty, and in which case the indemnification obligation shall be for the 
amount of such claims in excess of such $100,000 threshold. 

(a) 

(b) For any Losses arising from or related to any Special Matters, the 
indemnification obligation shall be for the amount of such Losses on a first-dollar basis without 
regard to the Basket. 

(c) Except as set forth in Section 10.7 relating to equitable remedies, recovery 
from the Escrow Fund in accordance with this Article X and the Escrow Agreement shall be the 
sole and exclusive remedy after the Effective Time for any Losses set forth in Section lO.l(a) 
(the “Escrow Cap”). 

(d) For all purposes of this Article X, “Losses” shall be net of (i) any 
insurance or other recoveries payable to the Indemnified Person in connection with the facts 
giving rise to the right of indemnification and (ii) any Tax benefit available to such Indemnified 
Person arising in connection with the accrual, incurrence or payment of any such Losses 
(including, without limitation, the net present value of any Tax benefit arising in subsequent 
taxable years). 

Section 10.6 Indemnity Pavments. 

(a) If the Parent agrees to or is determined to have an obligation to reimburse 
any Party under this Article X, then the Parent shall promptly pay such amount to the applicable 
Party by wire transfer of immediately available funds to the bank and account specified by the 
Party in writing. 

Any payment by Parent required under this Article X to satisfy a 
Stockholder Indemnified Person’s Losses which is not made when due shall bear interest at the 
rate of 10% per annum or, if less, the maximum rate permitted by applicable usury Laws. 
Interest on any such unpaid amount shall be compounded monthly, computed on the basis of a 
360-day year and shall be payable on demand. In addition, Parent shall reimburse the 

(b) 
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Stockholder Indemnified Person for any and all reasonable costs or expenses of any nature or 
kind whatsoever (including all reasonable attorneys’ fees) incurred in seeking to collect such 
amount owed. 

(c) The Parent, the Surviving Corporation and the Stockholders’ Agent shall 
cooperate with each other with respect to resolving any claim or liability with respect to which 
one Party is obligated to indemnify another Party hereunder, including by making commercially 
reasonable efforts to mitigate or resolve any such claim liability. In the event that Parent, the 
Surviving Corporation, the Stockholders’ Agent or any Stockholder shall fail to make such 
commercially reasonably efforts to mitigate or resolve any claim or liability, then 
notwithstanding anything else to the contrary contained herein, the other Part(ies) shall not be 
required to indemnify any Person for any loss, liability, claim, damage or expense that could 
reasonably be expected to have been avoided if Parent, the Surviving Corporation the 
Stockholders’ Agent or such Stockholder, as the case may be, had made such efforts. 

(d) All payments made pursuant to this Article X shall be treated as an 
adjustment to the Purchase Price for Tax purposes. 

Section 10.7 Remedies. 

(a) Each Party acknowledges that because of the difficulty of measuring 
economic losses attributable to the breach of a Party’s obligations under this Agreement or 
failure to consurnmate the transactions contemplated hereby in accordance with the terms of 
this Agreement, and because of the immediate and irreparable damage that would be caused 
for which there would be no other adequate remedy, the Parties hereto hereby agree that the 
applicable provisions of this Agreement may be enforced against the breaching Party by a 
decree of specific performance issued by any court of competent jurisdiction, and appropriate 
injunctive relief may be applied for and granted in connection therewith. Each Party hereto 
hereby agrees to waive the defense that a remedy at Law would be adequate in any action for 
specific performance under this Section 10.7. 

(b) Except as otherwise expressly provided in Article IX and Section 10.7(a), 
the indemnity provisions provided for in this Article X shall be the exclusive remedies of the 
parties to this Agreement and their respective officers, directors, members, managers, partners, 
employees, Affiliates, agents, representatives, successors and assigns for any and all matters, 
claims, actions or the like, including, but not limited to, for any breach of a representation, 
warranty, covenant or other agreement contained in this Agreement and such parties shall not 
be entitled to a rescission of this Agreement or to any hrther rights (indemnification or 
otherwise) or claims of any nature whatsoever in respect thereof, all of which the parties 
hereto, hereby waive. 

(c) Except as otherwise provided herein, no delay of or omission in the 
exercise of any right, power or remedy accruing to any party as a result of any breach or 
default by any other party under this Agreement shall impair any such right, power or remedy, 
nor shall it be construed as a waiver of or acquiescence in any such breach or default, or of any 
similar breach or default occurring later; nor shall any waiver of any single breach or default be 
deemed a waiver of any other breach or default occurring before or after that waiver. 

-65- 
REST1 b78396.14 



~~ ~ ~~~ ~ ~~ 

Section 10.8 Escrow Funds: Claim Period. 

The Parent shall deposit the Escrow Funds into the Escrow Account to be 
held by the Escrow Agent pursuant to Section 3.4; the Escrow Funds and the Escrow Account 
shall be governed by the terms set forth herein and in the Escrow Agreement. The Escrow Funds 
shall be subject to reduction to satis@ the indemnification obligations of the Stockholders under 
this Article X. Claims for Losses by the Parent that: (i) are accepted as valid by the 
Stockholders’ Agent; or (ii) are otherwise determined to be valid in accordance with the terms of 
this Agreement and the Escrow Agreement, shall be paid by the Escrow Agent to the Parent fiom 
the Escrow Funds. 

(b) 

(a) 

The Escrow Funds shall be held in the Escrow Account by the Escrow 
Agent pursuant to the applicable periods provided in Section 3.4; provided, however, that a 
portion of the Escrow Funds, which, in the reasonable judgment of Parent, subject to the 
objection of the Stockholders’ Agent and the final disposition of the matter, are necessary to 
satisfy any unsatisfied claims specified in any notice of a claim theretofore delivered to the 
Escrow Agent prior to the First Distribution Date or the termination of the Claim Period, as 
applicable, with respect to facts and circumstances existing prior to the First Distribution Date or 
the expiration of the Claim Period, as applicable, shall remain in the Escrow Fund until such 
claims have been resolved. Such retained portion of the Escrow Funds shall be retained only 
until the claim for indemnification pursuant to which such portion is being retained is settled or 
finally determined between Parent and the Stockholders’ Agent. 

Section 10.9 Stockholders’ Agent. 

(a) At the Effective Time, Jack 0. Pleiter shall be constituted and appointed 
as agent (the “Stockholders’ Agent”) for and on behalf of the Stockholders to act on their behalf 
under the Escrow Agreement, to give and receive notices and communications, to authorize 
delivery of Escrow Funds from the Escrow Account in accordance with the terms of this 
Agreement, to object to such deliveries, to agree to, negotiate, enter into settlements and 
compromises of, and demand arbitration and comply with orders of courts and awards of 
arbitrators with respect to such claims, and to take all actions necessary or appropriate in the 
judgment of the Stockholders’ Agent for the accomplishment of the foregoing. Additionally, the 
Stockholders’ Agent shall be and serve as the lawful attorney-in-fact of each the Stockholders 
with respect to any waiver or amendment of this Agreement pursuant to Section 1 1.3 and Section 
- 1 1.5 hereof, respectively. Such agency may be changed by the holders of a majority in interest 
of the cash then on deposit in the Escrow Account fiom time to time upon not less than 15 days’ 
prior written notice to Parent, the Stockholders’ Agent and the Escrow Agent. No bond shall be 
required of the Stockholders’ Agent, and the Stockholders’ Agent shall receive no compensation 
for his services from the Parent or the Surviving Corporation. Notices or communications to or 
from the Stockholders’ Agent shall constitute notice to or fiom each Stockholder. The 
Stockholders’ Agent may resign at any time. If a replacement stockholders’ agent has not been 
appointed in accordance with the provisions of this Section 10.9 to serve as of the effective time 
of the resignation of the Stockholders’ Agent or any successor stockholders’ agent shall serve as 
the Stockholders’ Agent as of the effective time of such resignation until he is replaced in 
accordance with the provisions of this Section 10.9. 
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(b) The Stockholders’ Agent shall not be liable for any act done or omitted. 
hereunder as Stockholders’ Agent while acting in the absence of adjudicated gross negligence, 
willfUl misconduct or bad faith and any act done or omitted pursuant to the advice of counsel or 
other expert shall be conclusive evidence of such conduct. The Escrowed Stockholders shall 
severally indemnify the Stockholders’ Agent and hold him harmless against any loss, liability or 
expense incurred without gross negligence or bad faith on the part of the Stockholders’ Agent 
and arising out of or in connection with the acceptance or administration of his duties hereunder. 

(c) The Stockholders’ Agent shall have reasonable access to information 
about the Surviving Corporation and the reasonable assistance of the Surviving Corporation’s 
officers and employees for purposes of performing his duties and exercising his rights hereunder, 
provided that the Stockholders’ Agent shall treat confidentially and not disclose any nonpublic 
information from or about the Surviving Corporation to anyone (except on a need to know basis 
to individuals who agree to treat such information confidentially). Any fees and expenses 
incurred by Stockholders’ Agent in connection with actions taken pursuant to the terms of this 
Agreement will be paid by the stockholders that have cash on deposit in the Escrow Fund (the 
“Escrowed Stockholders”) to the Stockholders’ Agent. Such fees and expenses shall first be 
satisfied from any Escrow Funds not subject to a Claim (as defined in the Escrow Agreement) by 
Parent and remaining available for release to the Escrowed Stockholders on the final release 
date. Prior to any payment to the Stockholders’ Agent for such fees and expenses from the 
Escrow Funds, the Stockholders’ Agent shall deliver to the Escrow Agent written statement of 
such fees and expenses. 

Section 10.10 Actions of the Stockholders’ Agent. A decision, act, consent or 
instruction of the Stockholders’ Agent with respect to the Escrow Funds, the Escrow Account 
and the Escrow Agreement shall constitute a decision of all Escrowed Stockholders and shall be 
final, binding and conclusive upon each such Escrowed Stockholder. The Escrow Agent and 
Parent may rely upon any decision, act, consent or instruction of the Stockholders’ Agent as 
being the decision, act, consent or instruction of each and every such Escrowed Stockholder. 
The Escrow Agent and Parent are hereby relieved from any liability to any Person for any acts 
done by them in accordance with such decision, act, consent or instruction of the Stockholders’ 
Agent. 

ARTICLE XI 
TERMINATION, AMENDMENT AND WAIVER 

Termination. This Agreement may be terminated and the Merger may be 
abandoned at any time prior to the Effective Time, notwithstanding any requisite adoption and 
approval of this Agreement, as follows: 

Section 11.1 

(a) 

(b) 

by mutual written consent of each of the Parent and the Company; 

by either the Parent or the Company, if the Effective Time shall not have 
occurred on or before March 31, 2007; provided, however, that the right to terminate this 
Agreement under this Section 1 1.1 fi) shall not be available to any Party whose material breach 
of this Agreement shall have caused, or resulted in, the failure of the Effective Time to occur on 
or before such date; 
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(c) by either the Parent or the Company, if any Governmental Order, writ, 
injunction or decree preventing the consummation of the Merger shall have been entered by any 
court of competent jurisdiction and shall have become final and nonappealable; 

I 

(d) by the Parent, 10 Business Days after receipt by the Company of a written 
notice from the Parent of a breach of any representation, warranty, covenant or agreement on the 
part of the Company set forth in this Agreement, or if any representation or warranty of the 
Company shall have become untrue, incomplete or incorrect, in either case such that the 
conditions set forth in Section 8.3(a) or (b) would not be satisfied; provided, however, that if 
such breach is curable by the Company through the exercise of its reasonable efforts within 10 
Business Days and for so long as the Company continues to exercise such reasonable efforts, the 
Parent may not terminate this Agreement under this Section 1 1.1 (d); and provided, further that 
the preceding proviso shall not in any event be deemed to extend any date set forth in paragraph 
(b) of this Section 1 1.1; 

(e) by the Parent or the Company if the EBITDA Adjustment Amount would 
result in a reduction in the Cash Consideration of more than $5,000,000 (an “EBITDA Event”); 
or 

(0 by the Company, 10 Business Days after receipt by the Parent of a written 
notice fkom the Company of breach of any representation, warranty, covenant or agreement on 
the part of Parent set forth in this Agreement, or if any representation or warranty of the Parent 
shall have become untrue, incomplete or incorrect, in either case such that the conditions set 
forth in Section 8.2(a) or Oil would not be satisfied; provided, however, that if such breach is 
curable by Parent through the exercise of its reasonable efforts within 10 Business Days and for 
so long as Parent continues to exercise such reasonable efforts, the Company may not terminate 
this Agreement under this Section 1 l.l(fi; and provided, further that the preceding proviso shall 
not in any event be deemed to extend any date set forth in paragraph (b) of this Section 1 1.1. 

The right of any Party to terminate this Agreement pursuant to this Section 11.1 will remain 
operative and in full force and effect regardless of any investigation made by or on behalf of any 
Party, any Person controlling any such Party or any Representative of such Party, whether prior 
to or after the execution of this Agreement. For the avoidance of doubt, if an EBITDA Event 

determination of whether a Company Material Adverse Effect has occurred shall be made 
without regard to the occurrence of such EBITDA Event. 

I occurs and Parent does not terminate this Agreement pursuant to Section ll.l(e), any 

Section 11.2 Effect of Termination. In the event of termination of this Agreement 
pursuant to Section 1 1.1, this Agreement shall forthwith become void, there shall be no liability 
under this Agreement on the part of any Party hereto or any of its Affiliates or any of its or their 
officers or directors, and all rights and obligations of each Party shall cease; provided, however, 
that nothing herein shall relieve any Party from liability for the breach that occurs prior to the 
Agreement’s termination of any of its representations and warranties or the breach of any of its 
covenants or agreements set forth in this Agreement. No termination of this Agreement shall 
affect the obligation of the Parties contained in any Confidentiality Agreement between the 
Parent (or one of its Affiliates) and the Company (or its Affiliates), which shall survive 
termination of this Agreement and remain in full force and effect in accordance with its terms. 
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No termination of this Agreement shall affect the obligation of any Party for all Expenses 
incurred in connection with this Agreement and the Merger which shall be paid by the Party 
incurring such Expenses, whether or not the Merger is consummated. 

prior to the Effective Time; provided, however, that, after the approval of this Agreement by the 
Stockholders, no amendment may be made that changes the amount or type of consideration into 
which Company’s capital stock will be converted pursuant to this Agreement. This Agreement 
may not be amended except by amendment in writing signed by the Parent, the Company, and 
the Stockholders’ Agent, and any such amendments will be valid, binding upon, and effective 
against all other Parties hereto, whether or not they are signatories to such amendments. 

Section 11.4 Expenses. Except as otherwise provided herein, all fees and expenses 
incurred in connection with or related to this Agreement and the Ancillary Documents and the 
transactions contemplated hereby and thereby shall be paid by the Party incurring such fees or 
expenses, whether or not such transactions are consummated; provided, however, that the 
Company shall pay all of the Expenses of the Company on or prior to the Closing. 

Section 1 1.5 Waiver. At any time prior to the Effective Time, any Party may (a) extend 
the time for or waive compliance with the performance of any obligation or other act of any 
other Party, (b) waive any inaccuracy in the representations and warranties contained herein or in 
any document delivered pursuant hereto and (c) waive compliance by the other Party with any of 
the agreements or conditions contained herein. Any such extension or waiver as it applies to or 
is binding on the Company or the Stockholders may be effected solely by the written waiver of 
the Company and the Stockholders’ Agent, and any such extension or waiver as it applies to or is 
binding on the Parent or the Merger Sub may be effected solely by the written waiver of the 
Parent, and any such waivers shall be valid, binding upon, and effective against all other Parties 
hereto, whether or not they have separately consented to such any such waivers; provided, 
however, that, without the requisite consent of the Stockholders under Delaware Law, such 
amendments executed by the Stockholders’ Agent shall only be valid to the extent that they do 
not have the effect of reducing the Merger Consideration otherwise due to the Stockholders. 

I Section 11.3 Amendment. This Agreement may be amended by the Parties at any time 

ARTICLE XI1 
GENERAL PROVISIONS 

Section 12.1 Notices. All notices, requests, claims, demands or other communications 
that are required or may be given pursuant to the terms of this Agreement shall be in Writing and 
shall be deemed to have been duly given (a) when delivered, if delivered by hand, (b) one 
business day after transmitted, if transmitted by a nationally recognized overnight courier 
service, (c) when sent by facsimile, if transmitted by facsimile, (which is confirmed), or (d) three 
business days after mailing, if mailed by registered or certified mail (return receipt requested), to 
the parties at the following addresses (or at such other address for a party as shall be specified in 
a notice given in accordance with this Section 12.1): 

(a) if to Company (prior to Closing): 
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2375 Camelback Road 
Suite 700 
Phoenix, Arizona 85016 
Attention: Scott K. Weiss, Esq. 
Facsimile: (602) 445-8632 

Section 12.2 Severabilitv. If any term or other provision of this Agreement is invalid, 
illegal or incapable of being enforced by any rule of Law or public policy, all other conditions 
and provisions of this Agreement shall nevertheless remain in full force and effect so long as the 
economic or legal substance of the Merger is not affected in any manner materially adverse to 
any party. Upon such determination that any term or other provision is invalid, illegal or 
incapable of being enforced, the parties hereto shall negotiate in good faith to modify this 
Agreement so as to effect the original intent of the parties as closely as possible in a mutually 
acceptable manner to the fullest extent permitted by applicable Law in order that the Merger may 
be consummated as originally contemplated to the fullest extent possible. 

Section 12.3 Assiment:  Binding Effect. Neither this Agreement nor any of the rights, 
interests or obligations hereunder shall be assigned by any of the Parties (whether by operation 
of Law or otherwise) without the prior written consent of the other Parties. Subject to the 
preceding sentence, this Agreement shall be binding upon and shall inure to the benefit of the 
parties hereto and their respective successors and permitted assigns. 

Section 12.4 Incorporation of Exhibits. The Company Disclosure Schedules, the Parent 
Disclosure Schedules and all Annexes attached hereto and referred to herein are hereby 
incorporated herein and made a part of this Agreement for all purposes as if fully set forth herein. 

Section 12.5 Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY, 
AND CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE 
STATE OF DELAWARE OTHER THAN CONFLICT OF LAWS PRINCIPLES THEREOF 
DIRECTING THE APPLICATION OF ANY LAW OTHER THAN THAT OF DELAWARE. 
FEDERAL AND STATE COURTS WITHIN THE STATE OF DELAWARE WILL HAVE 
EXCLUSIVE JURISDICTION OVER ALL DISPUTES BETWEEN THE PARTIES HERETO 
ARISING OUT OF OR RELATING TO THIS AGREEMENT AND THE AGREEMENTS, 
INSTRUMENTS AND DOCUMENTS CONTEMPLATED HEREBY. THE PARTIES 
HEREBY CONSENT TO AND AGREE TO SUBMIT TO THE EXCLUSIVE JURISDICTION 
OF SUCH COURTS. EACH OF THE PARTIES HERETO WAIVES, AND AGREES NOT TO 
ASSERT IN ANY SUCH DISPUTE, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY CLAIM THAT (I) SUCH PARTY IS NOT PERSONALLY 
SUBJECT TO THE JURISDICTION OF SUCH COURTS, (11) SUCH PARTY AND SUCH 
PARTY’S PROPERTY IS IMMUNE FROM ANY LEGAL PROCESS ISSUED BY SUCH 
COURTS OR (111) ANY LITIGATION COMMENCED IN SUCH COURTS IS BROUGHT IN 
AN INCONVENIENT FORUM. 

Section 12.6 Waiver of Jurv Trial. EACH PARTY HERETO HEREBY 
IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY PROCEEDING 
(WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR 
RELATING TO THIS AGREEMENT OR ANY TRANSACTION OR AGREEMENT 



CONTEMPLATED HEREBY OR THE ACTIONS OF ANY PARTY HERETO IN THE 
NEGOTIATION, ADMINISTRATION, PERFORMANCE OR ENFORCEMENT HEREOF. 

Section 12.7 HeadinPs; Interpretation. The descriptive headings contained in this 
Agreement are included for convenience of reference only and shall not affect in any way the 
meaning or interpretation of this Agreement. The parties have participated jointly in the 
negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the parties, and no 
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the 
authorship of any provisions of this Agreement. 

Section 12.8 Counterparts. This Agreement may be executed and delivered (including 
by facsimile transmission) in one or more counterparts, and by the different parties hereto in 
separate counterparts, each of which when executed and delivered shall be deemed to be an 
original but all of which taken together shall constitute one and the same agreement. 

Section 12.9 No Third Partv Beneficiaries. This Agreement shall be binding upon and 
inure solely to the benefit of each of the parties and their respective successors and assigns, and 
nothing in this Agreement, express or implied, is intended to or shall confer upon any other 
Person any legal or equitable right, benefit or remedy of any nature under or by reason of this 
Agreement. 

Section 12.10 No Presumution Against Drafting; Partv. Parent and each of the 
Stockholders acknowledge that each party to this Agreement has been represented by counsel in 
connection with this Agreement and the transactions contemplated by this Agreement. 
Accordingly, any rule of law or any legal decision that would require interpretation of any 
claimed ambiguities in this Agreement against the drafting party has no application and is 
expressly waived. 

Section 12.11 Entire Aaeement. This Agreement (including the Annexes, the 
Schedules, the Parent Disclosure Schedules and the Company Disclosure Schedules) and the 
Confidentiality Agreement constitute the entire agreement among the parties with respect to the 
subject matter hereof and supersede all prior agreements and understandings among the parties 
with respect thereto. Except as provided in Section 12.3 or Section 12.5 above, no addition to or 
modification of any provision of this Agreement shall be binding upon any party hereto unless 
made in writing and signed by all parties hereto. 

Section 12.12 Acknowledgement and Conflict Waiver. Parent and Eschelon 
acknowledge that the law firm of Greenberg Traurig, P.A. (“G’J’) has historically represented 
the Company and is currently representing the Company in connection with other matters. 
Parent and Eschelon further acknowledge that GT represented the Company in connection with 
the transactions contemplated by this Agreement and intends to represent the interests of one or 
more of the Stockholders (in various capacities) and the Stockholders’ Agent following the 
Closing. To the extent that Parent or Eschelon request that GT continue to represent the interests 
of the Surviving Corporation in connection with the Pending Matters following the Closing, each 
of the Company, the Stockholders, the Stockholders’ Agent, Parent, and Eschelon (a) 
acknowledge and agree that each Party has been represented by counsel and is fully informed 
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about the matters discussed in this Section 12.12; (b) consent to and waive any objections with 
respect to the involvement of GT in connection with the Pending Matters or the representation of 
the Surviving Corporation, the Stockholders, or the Stockholders’ Agent following the Closing; 
and (c) consent to and waive any objections with respect to the present and future representation 
of the other Party by GT in connection with any and all matters and transactions that are not 
substantially related to the transactions contemplated by this Agreement. 

[The remainder of this page is intentionally left blank] 



M WITNESS 
Merge to be execute 
duly authorized. 

WHEREOF, the  pa^ 
d as of the date first 

have caused 
w e  by their 

this Agreement and Plm of 
respective officers thereunto 

ESCIIIEW)N OPEWTING COMPANY, INC., a 
Minnesota corporation 

By: 
Name: . 

MOUNTAIN TELECOkRMuNICATIONS, 
MC., a Delaware corporation 

By: 
Name: Jack 0, Pleiter 
Title: Chief Executive Officer 

MOUNTAIN ACQUISITION COW., a 
Delaware corporation 

JACK 0. PLEITER AS 
STOCKHOLDEFtS' AGENT 

Jack 0. Pleiter 




